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President’s Message 


I am pleased to report to the Federation that a number of our Com- 
mittees are functioning quite effectively and the affairs of the Federation 
are in good order. 

I am particularly proud of the interest of the membership in our 
organization. Practically without exception, every member appointed to 
a Committee accepted his appointment promptly and with enthusiasm. 
I have received constructive criticism from some of our members and the 
interest evidenced from such constructive criticism is very welcome and 
appreciated. 

The zeal of some of our State Chairmen is particularly gratifying. 
Apparently a number of the members have been of the opinion for some 
time that a closer contact should be maintained with our membership 
and that this problem can be partially solved by having the State Chair- 
men hold luncheons and banquets attended by Federation members in 
connection with local bar association conventions. This has been of 
particular interest to several of our State Chairmen who report that such 
occasions were well attended. Such occasions promote continued interest 
in the Federation activities and also have acquainted some of our members 
who do not regularly attend the Federation Conventions with the activities 
and progress of the Federation; consequently, I strongly urge each State 
Chairman to attempt to plan such functions particularly in connection 
with the annual meetings of state bar associations. 

I was pleased to be able to meet with a number of our Chicago members 
at a luncheon at the Chicago Bar Association. This luncheon was attended 
by some of our members who have not recently attended Conventions but 
who are very much interested in their membership in the Federation. As 
a result of that meeting, the Chicago members in attendance unanimously 
voted to extend to the Federdtion the offer for Chicago to be the host city 
for the 1961 Annual Convention, and the Chicago members pledged their 
individual and collective support to assist in any manner possible if 
Chicago should be selected as the Convention site. 

Hap LaBrum and Edward German are very enthusiastic about the 
plans for the 1960 Convention in Philadelphia and an interesting and 
constructive Convention has been well planned and the membership can 
be assured that all hotel rooms will be completely air-conditioned and 
that the 1960 Convention will give to our membership in attendance 
everything than can be desired in the way of Convention facilities. The 
final plans for the Convention are to be formulated on December 15th 
when I will visit with Hap LaBrum and Edward German in Philadelphia. 
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Our membership is so limited that any member who desires to become 
acquainted with Federation members will have no difficulty in that 
regard if he will only attend our Conventions. Our members who are 
the most enthusiastic and the leaders in our organization are the ones 
who attend our Conventions and I strongly urge that each and every 
member of the Federation wherever humanly possible plan on attending 
the Philadelphia Convention. 

In connection with our Convention activities, we have, of course, 
the establishment of the Mid-Winter Meeting, which is open to all 
members of the Federation and the attendance of all members of the 
Federation is invited. A number of our Committees will have an op- 
portunity to hold meetings at the Mid-Winter Meeting and I trust that 
at the Mid-Winter Meeting the Federation Award Committee will be 
able to make the selection of the honoree designate to be honored at the 
Philadelphia Convention. 

The Mid-Winter Meeting will be held at Mountain Shadows, Scotts- 
dale, Arizona, on January 28, 29, and 30. The registration list to date 
indicates that many of our members will be in attendance and I am 
particularly pleased to report that a number of our Committee Chairmen 
and State Chairmen will be present. 

The Federation continues to receive a good .press and particularly in 
the Trade Journals of the insurance industry. We will continue to seek 
to assist and to cooperate with the insurance industry in fighting the 
efforts of groups who seek to make casualty insurance companies pay 
without regard to legal liability. We.will seek to improve our proficiency 
as company lawyers and trial lawyers so that we may better represent 
our insurance company clients. We will seek to uphold and defend the 
profession of the law as being a noble and dedicated profession. 

In addition to these lofty goals, we shall continue to enjoy with each 
other in the Federation the warm friendships which develop out of 
common associations and professional ideals. 

I extend to each of you my sincere best wishes for a New Year 
complete with health, prosperity and happiness. 

Mary and I shall look forward to seeing you at the Mid-Winter 
Meeting and at the Philadelphia Convention. 

L. L. KNIPMEYER 


ATTENTION MEMBERS 


Any member who has information about himself or another member 
concerning a change in status—admission to partnership, partner- 
ship changes, elevation to the Bench, honors, etc. is urged to send such 
information to the Secretary. 


Notices of deaths should be sent to the Secretary and to Gregory 
Brunk, 212 Equitable Bldg., Des Moines, Iowa, chairman of the Me- 


morials Committee. 








Clean Up Or Die 


By EDWARD P. GALLAGHER * 


IL, IS INDEED A PLEASURE and an honor to be here 
today. I regard your Association as one of the most progressive, courageous 
and influential in this country. I agree wholeheartedly with those who feel 
that it may be of great influence in shaping the future responsibility and 
history of the bar in so far as the field of damages is concerned. This is one 
of my greatest opportunities during 30 years’ experience as a lawyer as I 
feel that I can speak plainly with you of things which are of great concern 
to many members of the American bar and the insurance industry. 

In doing so I am reminded that all of you may not agree with me. 
I can only hope that my opinions are believed by you and your organ- 
ization because America needs your belief in these facts and truths which 
I am attempting to enunciate today. 

I certainly have been misunderstood in my utterances sometimes in 
the past, but I was never more confused than the other day when I was 
stopped by a friend who had heard I was to speak on the subject of “Clean 
Up or Die.’’ He inquired if I were addressing a Peace Conference on a need 
for more sanitary nuclear weapons. 

I did not take kindly to this flippancy at the time, but you know, the 
more I thought about it, the more I saw a good comparison between the 
question of radioactive fallout and today’s problem in our profession of 
law. The gross inequities practiced by a handful of claims specialists has 
thrown an atomic bomb into our American system of jurisprudence and 
concept of justice in the damage field, and we must take steps to clean up 
this mess or the practice of this law as we know it will not survive. 

Need we more proof of the danger to our system of jurisprudence 
from this practice than the statements of the Claims Specialists’ national 
spokesman, Melvin Belli? This noted San Francisco NACCA leader recom- 
mended two months ago that contingency fees in personal injury cases be 
regulated. He feels plaintiff attorney fees in automobile accident cases 
should have definite limits. In his own words, he said: “I think one-half 
of the San Francisco lawyers handling personal injury cases charge their 
clients too much.’”’ And one other quote from Mr. Belli—and this is very 


* Executive Vice-President and General Counsel, American States Insurance Company, 
Indianapolis, Indiana; President, Insurance Institute of Indiana. 

Address before the Nineteenth Annual Convention in Miami Beach on August 20, 
1959, 
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important—“IJf they (lawyers) don’t regulate themselves and reduce their 
fees, the state will step in with a commission. By ‘cutting’ present high 
fees, there will be no need for a State commission.” 

Now what did Mr. Belli mean when he said some attorneys “charge 
too much’’? This is a vague terminology. How much is too much? Let’s 
take a specific example to show exactly how far some attorneys have gone 
and how they have turned the time honored profession of law into a mass 
production business that more nearly represents a factory than a law office. 

Let us consider the case of a prominent attorney in Minneapolis, en- 
gaged principally in the damage business on the plaintiff’s side until his 
death. While death is the inevitable reckoning we all face and closes the 
books for most of us in our direct and indirect involvement in the practice 
of law, this was not the case with the practice of this gentleman. Indeed, 
his administrator immediately started on a lucrative business. Loans to 
clients by the administrator in the two years following his death, and those 
pending at his death, amounted to more than 175 thousand dollars 
the sum paid for injury releases during the period of the estate’s adminis- 
tration exceeded two million dollars . . . the injured actually received 
back after lawyers’ fees, expenses and loan payments only 645 thousand 
dollars of the two million . . . a little more than 32 per cent of the 
money awarded them for their pain and suffering. The estate, associate 
counsel in other states, associates, investigators, doctors, all received generous 
fees and repayments, to the tune of one million 430 thousand, 563 dollars 
—which reminds me of the famous classic of Pat when he asked his 
lawyer—‘‘who got hit with the brick?’”” And do you know what one of 
the consistent items of expense was?—a clipping service which supplied the 
attorney with reports of accidents—particularly railroad accidents. 

Now was the lawyer engaged in the practice of law? Or was he 
engaged in a wholesale procuring business in which he used a large working 
capital as an inducement to obtain cases from which a lot of other people 
lived off the tragedies that befell a host of injured and dead? Was he in the 
law business, the loan business or the purveying business? His estate got 
his money whether he was there for the work of the settlement or trial, 
or not. His estate’s income for the two year period following his death 
was 267 thousand dollars plus repayment of loans to clients. And the 
profits really were a great deal higher than shown by this particular ac- 
counting because his administrator said 10 cases were still pending at the 
time of this report and five of them involved substantial loans. 

What does all of this mean? It means that men who conduct their law 
practice on a wholesale basis with clipping services and runners to find 
clients, with loans and other inducements offered to the injured, with no 
regard to the merits of the case beyond the financial aspect . . . who use 
appeals to emotions and prejudices to the detriment of justice . . . these 


ify 








men are affecting the public interest without assuming any responsibility 
to the public. These men must consider themselves and their private con- 
tracts in the same light as insurance companies and all other industries 
which affect the public interest such as public utilities consider their private 
contracts. 

In short, we find this paradox today in this involved world of damage 
recovery and legal responsibility for tragedy—the insurance industry is 
closely regulated by the states while these plaintiffs’ attorneys do just about 
as they please without regard for individual justice, equity or responsibility 
to the public. The fee of a professional man should be determined in each 
individual case by the time spent and the services rendered. The contingent 
fee does not necessarily have any relationship to either of these require- 
ments. These lawyers are aware of this, but it took a threat of government 
intervention to bring the confession from their lips. What did Mr. Belli 
say? He said, “If they don’t regulate themselves and reduce their fees, the 
state will step in with a commission.” 

Honestly, the law business cited in our example is not even law business. 
There are a quarter of a million attorneys in the United States and this 
wholesale house affair is not carried on by more than two per cent of the 
total. Some communities are free of them, but in the great majority of our 
cities they are only too prominent in their influence and activities. They 
lobby in the state capitals, they elect members to legislatures, and they take 
every step to protect their right to remain unfettered by responsibility to 
their profession, to their clients and to society. 

How unfair these men are to the majority of lawyers who are ethical, 
capable and devoted to the cause of justice! Because I know you men are 
of this class I wonder if you sometimes become discouraged at the modern 
drift toward professional profit takers and at the sometimes meager share 
of economic rewards that character commands. Now we also face the re- 
volting situation of having the character of our profession blackened and 
distorted by a handful of over-charging and ambulance-chasing attorneys. 

What is the spur that drives these men? Is it devotion to justice? 
Hardly, when they turn courtrooms into stages upon which they perform 
with the gusto of a thespian. Is it devotion to the needs of the clients? 
I shouldn’t think any of them could justify that contention when you con- 
sider that they often take half of the award in a contingency fee and that 
many times the fee bears no relationship to the amount of work performed 
for the client. The lure is money—and more money! 

Let’s take a small unimportant example of this question of money in 
contingent fees: A friend of mine discussing a case which he handled for 
the plaintiff, in an attempt to demonstrate that contingent fee contracts 
are sometimes cut in the individual case, so that the client can be treated 
more fairly, recently wrote me as follows: 
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A contingent fee contract was entered into for one-third of the amount 
recovered to be paid as attorney fees. An investigation was made by the 
attorney, who considered that it was a case of questionable liability. He 
received an offer of five thousand dollars from the insurance company and 
recommended that the client accept it, which was done. The attorney, 
feeling that his contract was unfair, charged 25 per cent instead of 33 and 
one-third per cent stipulated in the contract. The total amount of time 
spent by the lawyer was approximately eight hours for which on a basis 
of 25 per cent, he received one thousand, 250 dollars in fees, or 160 dollars 
an hour. This is his statement. 

Gentlemen, this is why so many defendants’ lawyers who receive fees 
based on the bar association rate are turning to the plaintiff’s side of the 
damage practice. This example is only one of thousands occurring every 
year in which there is no relationship between the excessive amount of the 
attorney fee and the time spent in the service of the client. 

Still some lawyers will say there is no problem. I say many leaders 
not only of the defense lawyers or insurors—but also such leaders of 
NACCA as Mr. Perry Nichols in Miami and Mr. Melvin Belli in Cali- 
fornia are saying that this thing has gone too far. When Mr. Nichols gave 
money in an attempt to run ambulance chasers out of Miami, he admitted 
there was an ambulance chasing problem. 

Likewise, if 50 per cent of the lawyers of San Francisco overcharge 
their clients in negligence cases, as Belli says they do, then the courts or 
the legislature of California should have long since done something about 
it, and they haven’t!! 

And now we have a real contest—a knockdown fight between 
Harry A. Gair and the courts of the state of New York. And who is 
Harry A. Gair? He is a brilliant, tough plaintiff lawyer with one of the 
large plaintiff practices. But more than this—he is probably the chief 
exponent of NACCA in the United States today—travelling over the 
country teaching its tenets and spreading its gospel. 

He has challenged the court’s right to pass a rule regulating the per cent 
which lawyers may contract to take from clients as contingent fees. This 
controversy has arisen in the case of Harry A. Gairs & ors, vs. the 
Honorables David W. Peck & ors, individually and as Justices of the 
Appellate Division, decided by the state of New York Court of Appeals. 

For the purposes of the action Gair recognized that the rule is good, 
necessary, desirable, fair, responsive to the ethical and moral standards 
of the community and serving professional and public interests. He merely 
insisted that the Court had no power to adopt such rule. The Highest 
Court in the State of New York upheld the rule, and in doing so, (in a 
14-page opinion) made some very clear cut statements: 
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“The idea that imposition by lawyers on their clients, oppressive 
and unconscionable fee agreements or similiar conduct is beyond the 
rule making power of the Court has no shadow of foundation. The 
idea is frivolous that disciplinary power over attorneys is unrelated 
to the exaction of excessive fees. Nor are the Appellate Divisions so 
helpless as to be denied the power of censure or of taking more in- 
cisive disciplinary action to curb the practice of excessive exactions 
against clients merely for the reason that the client himself has not 
elected to contest payment of the fee. The duty and function of the 
Appellate Divisions to keep the house of the law in order does not 
hinge upon whether clients, worn down by injuries, delay, financial 
need and counsel holding the purse strings of settlement, knowing 
little about law or lawyers, have had the stamina to resist in court 
by hiring other lawyers to be paid out of the other half of the recovery 
for defending against the first lawyer. This is not a picture of the 
courts and bar as a whole in their relation to the public, but it ac- 
curately describes enough so that it cannot be said that the Appellate 
Division, First Department, has directed its attention without cause 
to correcting this situation. The independence of the Bar is not at 
stake in this action, nor are the best interests of the profession served 
by growing public resentment engendered by what this rule is designed 
to prevent. While liability in the negligence field has been continually 
expanding and the size and proportion of recoveries has mounted in 
constantly increasing progression, the risk of the lawyer under con- 
tingent fee agreements has been reduced and his remuneration magni- 
fied. On top of this the percentages of the clients’ recoveries which 
this segment of the Bar insists upon the right to retain has been en- 
larged until in this one Judicial Department over 60 per cent of the 
150 thousand contingent fee agreements filed each year provide that 
50 per cent of the recovery shall be paid to the lawyer.” 


The Court in New York has felt that contingent fee agreements are 
so filled with opportunities for fraud and excessive charges against the 
public, that it causes the lawyers of this Judicial Civil Department to execute 
and file a Notice of Retainer, in which they must make a full report of the 
facts concerning their employment. Upon the determination of the case, 
they must make a final report to the Court, which shall be a complete 
accounting of all the monies recovered for their clients. It shall show 
how much the lawyers received, how much doctors and investigators re- 
ceived and must account for other expenses of the case. The accounting 
must also show how much the client received. If a lawyer handles more 
than five damage claims a year he has to explain whether the client was 
personally known to him, and if not, set out the name of the person who 
referred the client to him and give other information to protect the client 


and the public. 
[ 10 ] 











What has caused all these safeguards to be raised by the court to protect 
the public? Because it has seen the injustice and frauds wrought upon un- 
suspecting and passive clients in individual situations; because by investiga- 
tion, the court has discovered that 95 per cent of the actions brought for the 
clients set out above have been settled without trial at all, and that not 
more than one and one-half per cent of all claims of this nature have gone 
to judgment after trial. 

So the Court, too, is beginning to realize that many times the amount 
of time spent on such a case has no relationship to the fees obtained. 

I have said that with some lawyers money is the lure. Let’s see how 
much money we're talking about—and why there is so much opposition 
to any regulation of contingent fees. You are going to be shocked when 
you realize how large the damage business is in this country. 

In 1958, there were 37 thousand persons killed and one million 350 
thousand others injured in automobile accidents alone in this country, 
and this was down about five per cent from 1957. This does not include 
the hundreds of thousands killed and injured in other kinds of accidents 
for which claims were filed. —The money to pay the claims caused by these 
accidents came principally from insurance companies, railroads, bus lines, 
public utilities and other large industries that carry no insurance but are 
large enough to be what is known in the industry as self-assured. 

In 1958, Casualty Insurance Companies alone spent or ear-marked 
for spending a total of one billion 812 million dollars for personal injury 
and death claims and another 664 million dollars for property damage 
payments. That’s a grand total of two billion 476 million dollars for 
insurance companies alone. 

While there are no figures available, I imagine all of the railroads and 
the other self-insurors paid 33 and one-third per cent of these sums. On 
this basis, the total for both personal injury and property damage claims 
amounted to more than three billion 300 million dollars last year. It is 
hard to believe that this is a 12 and one-half million dollar a day business— 
but this is what it is! 

You can see how lawyers having a near monopoly on payments out of 
funds so tremendous as this could have incomes of 100 thousand to one 
million dollars a year. One year’s study by an insuror indicated that, using 
a 35 per cent contingent fee as average, almost 24 per cent of all the money 
which was paid during the year in personal injury payments ultimately 
went to plantiffs’ lawyers as fees, mostly to the so-called damage specialists. 
This was true even though in a substantial majority of all claims the in- 
surance company and the injured person settled without the injured person 
retaining a lawyer. 

Thus the totals for personal injury claims last year amounted to over 
two billion 415 million dollars. From this amount, @§ million dollars 
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was taken by plaintiff lawyers in contingent fees last year. Therefore in 
the system of jurisprudence now prevailing in the field of torts in this 
country, the insurance policy holders, and the customers of the utilities, 
the bus lines and the railroads, indirectly paid million dollars in con- 
tingent attorney fees to plaintiffs’ lawyers. This/does not take into account 
the fees paid defense lawyers, which must have/amounted to several hun- 
dred million dollars more. 586 

During this same period of one year the insurance companies of this 
country lost 219 million dollars on automobile bodily injury coverage 
alone. 

The Insurance Companies of the United States lost 105 thousand 
dollars every working hour of every working day on automobile liability 
coverage last year. In a year in which deaths and injuries on the highways 
decreased approximately five per cent, damage payments by insurors in- 
creased by more than 200 million dollars—and this increase in damage 
payments goes on year after year—as the policy holders must be charged 
more and more premiums to pay for it. 

The insurance industry of this country is not going to fold up. It is 
too vital a part of the nation’s economic system. No, the insurance industry 
is here to stay. And the legal profession is not going to fold up, either— 
it is the very bulwark of our rights as free men. 

Let’s consider some propositions: If the public continues to demand 
as claimants, and award as jurors more and more money, human nature 
being as it is, many attorneys are going to raise more and more cases to big 
claims. This, of course, will increase the cost factor of insurance and lead 
to greater and greater increase in rates. The public eventually will revolt 
and take the theory of liability out of the picture entirely. 

The concept of our present system of jurisprudence is to serve the 
public interest. But if we are forced—and mind you, I said “‘forced’’—to 
a non-liability concept of awarding damages, will the public interest be 
served? Absolutely not, because non-liability straps the individual with a 
limited maximum recovery regardless of the individual’s needs or the merits 
of his individual claim—and it rewards the guilty as well as the 
innocent!!—But it will pass on to the injured the big part of that 580 mil- 
lion dollars—and many want this done. 

To me the ultimate purpose of liability insurance is to carry out the 
basic concept of the common law, and that is to provide adequate but fair 
compensation for the wrongfully injured and provide nothing for the 
person injured through his own negligence. The insurance industry must 
pay legitimate claims promptly and upgrade its performance so that 
criticism can not be leveled against it. The lawyers of America must act 
as trustees of our present system of jurisprudence to see that it continues 
strong and gives justice to all and must discipline that which threatens it. 
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The elimination of the liability factor would do nothing to accomplish 
these purposes. 

To many the only hope for the continuation of our present system 
of jurisprudence in damage cases is through legislative regulation of the 
conduct of certain kinds of lawyers. To them it is more and more clear 
that many of the bar associations cannot police their rank. To them it 
is clear that many of the courts have not done anything about it, even 
though a growing number of fine judges abhor and disdain this netherworld 
of present damage practice. 

Why then this discussion? Why do I worry? Why doI not sit back 
and let the course of events reach their ultimate conclusion in legislative 
action that will bring regulation? I'll tell you why. Because I firmly be- 
lieve that self-regulation by the Bar and help from the Court is much to 
be preferred over federal or state legislative regulation. 

So now I come to a very sensitive subject—the subject of the respon- 
sibility of a new world of lawyers in a new world of morals. This is the 
responsibility of the lawyers to serve only his client and to refrain from 
having a pecuniary interest in his client’s case. Such inter-relationship well 
may cause him to have conflicting interest that could impede his detached 
and purely professional attitude in the service of the client. Can an attorney 
be expected to have a dual ethical morality and represent the interests of 
both himself and his client when they can easily be in opposition to each 
other? I think not. The Court of Appeals of New York has rightly said 
that when a contingent fee reaches a disporportionate percentage it ceases 
to be a measure of due compensation and makes the lawyer a partner or 
proprietor in the lawsuit. 

The time has come when the American Bar is going to have to decide 
whether lawyers shall be professional men or whether they are conducting 
business institutions engaged in commerce and to be regulated as commercial 
enterprises. 

I think all lawyers must feel that they are closely connected with the 
public interest just as many trade organizations are. What happens to 
trade organizations that have this close tie? The insurance companies, for 
instance, have been the target of continued regulation and court decisions 
by which they have been ordered to cover certain risks and assume many 
responsibilities which never would have been considered in a private con- 
tract. They have been forced in certain states to include coverage for per- 
sons they might not have wanted to insure. They have been ordered to 
make the public a beneficiary under their private contracts. Their fee is 
set by the government. ‘ 

The entire history of automobile insurance shows the continuing and 
growing recognition of its great connection with the public interest and 
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the government’s right to regulate. I may not agree with some of this 
regulation but it exists, regardless. 

There is as close a connection between the insurance industry’s effect 
and the plaintiff attorney’s effect on the public as there is between the head 
and tail of a coin. But on the insurance side of this coin we find the 
motto: “The Public’s Interest Shall Be Guarded’’ while on the specialist 
attorney’s side of the same coin we read the inscription: ““Caveat Emptor— 
let the buyer beware.” 

A few years ago, I would have defended with my life the profes- 
sionalism of all lawyers engaged in this branch of the law. I cannot offer 
this defense today. 

A perusal of the accounting of the practice of our Minneapolis lawyer, 
to whom I referred earlier, gives one example out of hundreds of which I 
am aware, as evidence to support my inability to offer such a defense. 

Could we say he was engaged in the age-old concept of the practice 
of law? Or would we have to say he was engaged in a very successful 
commercial venture by which he subscribed for newspaper reports 


sub-let lawsuits . . . lent money toclients . . . and perhaps indirectly 
purchased retention in damage cases by the use of capital investments on 
his part? 


In the meat packing business, a wholesale company might find it 
necessary to obtain business from retail meat dealers through the use of loans 
and other financing. However, with certain commercial enterprises which 
are closely connected with the public interest, legislatures have made it 
illegal to finance or loan money to customers. 

Is it professional for a lawyer, as part of an inducement to obtain 
a contract with a prospective client, to offer to finance the client? And is 
it not possible that a monopoly of such legal practice will result when the 
average lawyer, not having a large working capital, finds he cannot com- 
pete against the rich lawyer with several hundred thousand dollars to 
invest in clients’ cases? Does lending money make such a man a better 
lawyer? Or better able to handle his claim? Should he, by the advance- 
ment of agreed sums of money, obtain a pecuniary interest in the claim 
of such client to the extent that his interest might in many cases be greater 
than the client’s interest in actual monies to be recovered? Or would the 
lawyer, in the words of the New York Court, be the proprietor in the law 
suit under this circumstance? 

In other words, is it still the client’s claim or does it become the 
lawyer's claim? 

Who should have the right to make the decision as to what should 
be done with the claim? What would be best for the client’s claim would 
not always be best for the lawyer’s claim. If the lawyer is in a high tax 
bracket, should his tax bracket be considered as to whether the case should 
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be tried or should the client’s interest be the determining factor? If the 
lawyer needs money to buy a new house or to pay the mortgage on the 
old one, can he afford to represent his client’s best interests when it is his 
own loaned money he might lose by trying the case? Where do we go 
from here? 

I believe Mr. Belli realized where we might easily go from here. Let 
me repeat again his words: “If they don’t regulate themselves and reduce 
their fees, the state will step in with a commission.” 

His was not a philosophical statement. It was based on fact. The 
Governor of California was studying a report on the automobile accident 
and insurance situation with the thought of a regulatory commission at the 
time Mr. Belli made his statement. And what would such a commission 
do? It would eventually put the auto insurance companies in an insurance 
business along the same lines that they are in the workmen’s compensation 
business. Would the activities of these plaintiffs’ specialists, who are really 
responsible for this suggested commission in the first place, have served 
the public interests then? No, indeed, they would not even have served 
their own interests. 

California is not an isolated case. I have heard many legislators discuss 
this problem. I know there is a definite demand by some that in the case 
of contingent fee contracts the jury should set the amount of the plaintiff's 
attorney fees to be included in the award if any is given. 

Others have discussed legislation which provides relief to the citizens 
where injustice results from exorbitant fees in these contracts. 

Still others have proposed putting a graduated scale by statute on con- 
tingent fees. Then there is a last group that proposes that contingent fees 
be eliminated entirely—contending that injured persons would be better 
off financially to pay bar association rates than to enter into contigent fee 
contracts. Where do we go from here—is right! 

The time has come for all lawyers to face the fact that they must clean 
up the field of damage law or watch it die. I have a feeling that Mr. Belli 
and Mr. Nichols agree with this premise. The New York Appellate Court 
is certainly trying to do something about it. 

The insurance industry, too, has a great responsibility in this field. 
In the past, individual insurors have been guilty of unfair claim practices. 
I believe much of the public attitude towards the insurors has come from 
their failure to upgrade the ability and practices of their claims people and 
to pay promptly those claims which they owe. I believe that practically all 
insurance companies in the country are attempting to correct such 
weaknesses. 

I know for instance in our state the Insurance Institute of Indiana on 
October 8th and 9th will hold what I believe will be the first claims semi- 
nar of its kind ever to be held in this country. While sponsored by the 
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Institute, it will be given in association with the Indiana Adjusters Asso- 
ciation, an organized group of hundreds of claims men representing all 
classes of companies. It is hoped that home office and regional office claims 
managers from all over the middle west, together with defense lawyers, 
branch claims managers and adjusters will attend these sessions. They are 
designed to upgrade the performance, the ability and the public awareness 
of all those who deal in insurance claims. 

But back to the problems of which I have spoken today. Mr. Roger 
Kenney, Insurance Editor of the ‘“‘United States Investor,” recently wrote 
that your association, the Federation of Insurance Counsel, must assume 
responsibility for the action necessary to eradicate the cancer affecting our 
present concept of jurisprudence and damage law. He felt you were well 
fitted for the task; because of your familiarity with claims costs all over 
the country, and the terrific impact which NACCA has made on them. 
I believe, as does Mr. Kenney and many other people, that an organization 
such as yours must become the torchbearer in this task. You and any 
other defense lawyer groups are logical for this activity because you are 
dedicated to the ethical practices of law and to the protection of the public. 
You have an intimate knowledge of the problem right at the grass roots, 
and you bear prestige in your home communities both with the bar and 
with the community itself. 

Mr. Kenney suggested that ‘‘the time has come for the Federation of 
Insurance Counsel to sponsor an all-industry program wherein various 
insurance associations and companies will cooperate with other organiza- 
tions such as insurance adjuster associations, chambers of commerce, civic 
clubs, insurance information services and so forth to set up an index of 
shyster lawyers and bring pressure to bear on the local bar grievance com- 
mittee to discipline or even disbar such lawyers.’’ He pointed out that the 
“same thing could be done with shyster plaintiff doctors and if the cham- 
bers of commerce are used as the spearhead, it could get the medical grievance 
committee to discipline such men.”’ He added that “‘something would have 
to be done about the gyp garage and repair shops that pad bills and join 
in the solicitation of claims for certain law firms.. This presents a very dif- 
ficult problem, to be sure, but at least the names ought to be catalogued 
so that wherever possible, a wide berth can be given such garages.” 

These three points are all worthwhile. Effective action in this direction 
would go a long way toward solving the problem that confronts the 
insurance industry and the public. But there are two more activities I 
should like to add to that list. One is the subject to which most of my 
talk has been devoted—tthe abuse of contingent fees. 

I believe you could go far toward solving this problem if you could 
convince our bar associations and the courts that contingent fees should 
be regulated for the protection of the public. We seem to forget that 
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outside of the United States, Spain, and a few Latin countries, contingent 
fees are unlawful and abhorrent. Our good neighbor, Canada, for instance, 
has regulations to control the greedy and unprincipled lawyer, which we 
in this country have never even attempted. Not too long ago these fees 
were unlawful in the United States too. 

I do not agree that the great hardships, which some fear, would result 
if contingent fees were abolished. In an area of damages where recoveries 
are now made in a very great per cent of bodily injury claims, it could 
be argued that the payment by clients of bar association rates, as they do in 
other kinds of litigation for services rendered, would not be the great hard- 
ship it once was. Recoveries in damage actions, earlier in the 1900's, were 
few and far between—and that was when contingent fees came into being. 
I am not going to argue this point, but agree that this system is to be a 
continuing one. 

It seems to me that a graduated scale of contingent feees, designed to 
meet the particular needs of the locale, in so far as the percentages are con- 
cerned, is perhaps the most practical answer to the problem. 

Let me give you an example of what I mean: There have been local bar 
associations which have already answered their problem by regulation. For 
instance in Daviess County, in southern Indiana, the local bar association 
some years ago set a graduated scale of contingent fees. 

I believe that the graduation should be based not only on the services 
rendered but also on the amount of money involved in the settlement. 

To the regulation of fees there should be added a disclosure to the 
court of what was done with the money awarded under contingent fee 
contracts. Nothing more true was ever stated by the New York Court 
than the fact that the little man’s only protection against excessive attor- 
ney fees would be to pay another attorney to file a lawsuit against the first 
lawyer to recover the overpayment. This is obviously a ridiculous idea, 
but still the little man’s only protection from unscrupulous lawyers. It is 
just for this reason that strict regulations have been imposed upon insurors 
and other public utilities. The court should have full power to establish 
rules of disclosure for the protection of those who must pay excessive fees. 

I believe the New York rule is one of the finest ever devised as a matter 
of principle. I feel that the percentages set by the court are greater than 
those which certain other communities might believe equitable. In New 
York, of course, the cost of operating a law office is probably a lot greater 
than in other communities. 

I would also suggest that only the major cities be considered in this first 
year of such an effort, such as San Francisco, Chicago, Cleveland, Baltimore, 
Pittsburgh, St. Louis, Miami, Los Angeles, and other cities of comparable 
size. 
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It is in such cities that most of the unscrupulous claims attorneys have 
built their nest and this is where the work of exterminating must start. 

The other activity which I would add to those suggested by Mr. Kenney 
is to end the ownership by lawyers of damage claims through their 
financing of such claims and becoming the proprietors thereof. I believe 
we already have rules for ample protection in so far as such conduct is 
concerned, if the local bar associations are alerted and activated by the 
members of your association. 

I think in order to do all this, you men are going to acquire a paid 
staff to assist in this effort, and to correlate your activities with all other 
interested groups both of the community and of the bar. 

An ambitious program? It certainly is! Can we hope to obtain the 
goals set forth Eventually, I know we can. Is this fight necessary? As 
necessary as is retention of our traditional American way of life. As neces- 
sary as the respect which the American bar and the courts must have from 
the people of this country. As necessary as the fight always is for honesty 
and fairness against shysterism and greed. As necessary as are all fights for 
the public good! 

Ladies and Gentlemen, you cannot better serve the public or the bar of 
this country, than to take up this cause and to put this program to work. 


What’s New 


The United States District Court for the Northern District of Illinois 
recently applied a new court rule permitting the court to separate the 
liability issue from the damage issue and try only the question of liability 
first. 

The rule was applied in the case of Hosie v. Chicago & North Western 
Railroad last November. Hosie sued for $100,000. At the trial the sole 
issue was the question of liability of the railroad. The amount of 
damages was not considered, nor was the extent of Hosie’s injuries. The 
jury returned a verdict of not guilty. 

Both plaintiff and defense attorneys objected to the manner of trial 
under the rule. Therefore, the validity of the rule is being challenged. 
If upheld, the rule will tend to speed up negligence cases by making it 
unnecessary for a jury to sit through lengthy testimony on the extent of 
injuries and amount of damages in a case where a not guilty is first 
returned on the issue of liability —[Ed.] 
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The Future of the Life 
Insurance Industry 


By BURTON M. Cross * 


* REVIEWING with you the future of the Insurance 
Industry, three factors are outstandingly significant. The fundamental 
purpose of insurance remains unchanged. It still serves the public by 
giving protection from every conceivable hazard, and should continue 
to do so. However, the statistical and analytical methods and procedures 
have been drastically improved through automation resulting in great 
advancement in operations and the consequent lowering of overhead costs. 
The other major break-through in recent days has been the increased 
tendency to give the public complete coverage by combining all hazards 
under one policy such as Homeowners’ or the new Life and Accident and 
Sickness combinations. The result of this policy has been revolutionary 
in many respects, as life companies have been buying casualty affiliates, 
and multiple line organizations have been acquiring life companies. This 
transition is of increased significance as we contemplate the future 
tremendous growth of our population. It is this growth, and this com- 
bination, which will best protect the companies against continued infla- 
tionary trends, because of the greater numbers of prospective customers 
and the pressure on the population for greater dollar protection and 
castastrophe coverage. Also, a major factor is the stabilizing of the federal 
tax structure as it relates to Life Insurance companies which now brings 
into closer focus the increased possibility of further consolidations and 
mergers of life companies with multiple line companies for tax savings 
possibilities or purposes. The combined operations of the two major 
divisions of insurance have many such attractive tax features and the con- 
tinued growth of stock companies in the field of life insurance as well 
as the continued trend for life companies to consolidate or affiliate with 
companies writing other forms of coverage, can be expected to go on at an 
accelerated rate in the days ahead. 
Not only are multiple line insurance companies entering the life 
insurance field, but such giant industrials as Swift & Company and others 





*President, Life Insurance Securities Corporation, Augusta, Maine. Address before 
the Nineteenth Annual Convention in Miami Beach on August 20, 1959. 
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have acquired life insurance companies. Sears, Roebuck and other direct 
writers have also entered the field and the controlling stock interest of well 
known life companies are frequently being purchased by strong financial 
groups both here and abroad. 

There are also a few financial holding company organizations in the 
nation that have been well conceived and that have strong, capable and 
experienced managements which have as their principal objective the 
acquisition of majority interests in life and other insurance organizations 
and the rendering of needed management services. I believe that many of 
these organizations that are becoming majority stockholders in some of the 
life companies can bring to insurance company management outside view- 
points and managerial assistance that could very well prove most helpful 
in meeting the great challenges of the days ahead. They also furnish 
diversification to the investor as their investments in life companies would 
cover all specialty fields of insurance and by such broad coverage protect the 
investor's dollar. 

As you are doubtless aware, there have been over 1200 stock life 
insurance companies formed over the past ten years. This more than 
doubles the number of companies in operation in the United States and 
increases competition with the large mutuals. Such competition is healthy 
and good for the industry, in most cases. I predict that many, new and 
attractive policies or combinations of coverage will be brought forward 
in the next ten years, which will have the tendency to accelerate rapidly 
the growth of insurance in general. The tremendous appreciation of stock 
values in life insurance companies has been fantastic over the past 15 years. 
Some of the new life companies which have been formed in recent years 
will have a growth record, in the years ahead, equal if not greater than 
the record of many life companies in the past. Many of the more recently 
formed companies will also have their problems. This will be due in a 
large measure to the great scarcity of capable management. I predict that 
more liberal types of group life and group accident and health coverages 
will prevail in the next few years, bringing into the realm of insurance 
millions of people not now covered in any adequate or substantial manner. 
I believe strongly that the private companies will themselves meet the 
challenge of possible federal participation in the field of accident and 
sickness coverages and that there will be a broadening of their underwriting 
policies in order to better cover the needs of the great masses of our popu- 
tion. Many factors point to these conclusions: 


A. The steady rise in personal income with resulting ability to buy 
more insurance. 

B. The increased numbers of young people who are getting married, 
having larger families, and buying larger policies with broader 
coverages. 
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C. The definite need for stepping up existing insurance protection to 
compensate for the inflationary rise in living costs and the greater 
personal income of the people. 

D. A greater growth and emphasis on the so-called variable annuity 
policies will have a stabilizing effect on the elder citizen’s future 
welfare and prosperity. 

E. The built-in protection inherent in the life insurance industry is 
increased by favorable mortality experience over the past years. 
The average life span has lengthened and due to greater im- 
provements in medical technology and so-called ““wonder drugs,”’ 
the trend will continue for the foreseeable future, to such an 
extent as to further increase the already wide margin of safety 
now existent in the life insurance actuarial computations. 


A new table (1958 C.S.O.) based on the 1950-54 record is now in 
the process of being accepted by the various states. There will still be a 
comfortable margin between recent actual experience and the new under- 
writing assumptions as seen in the following data: 


DEATH RATES PER 1000 








1941 1958 Average company All U.S. 

C.S.O. C.S.O. experience population 
Age (1930-40) (1950-54) (1950-1954) (1955) 
22 2.59 1.86 0.89 1.4 
32 3.92 nee 1.20 1.6 
42 7.03 4.17 2.98 3.7 
52 14.30 9.96 8.21 9.3 
62 31.18 24.31 ZitF 20.9 
67 46.56 38.04 32.92 33.6 





For a comparision of the above figures it is evident that the life 
companies have enjoyed a favorable underwriting experience for many 
years and this should continue to be so in the future even if no further 
progress is made in reducing the mortality rate. 

Operating Costs: The following table indicates that the industry has 
maintained a favorable ratio of operating expenses to income during the 
post-war period of rapidly rising costs: 


1957—17.8% 1951—16.3% 1945-49 Ave.—16.1% 
1956—17.2 1947—-17.0 1935-44 Ave.—13.9 
1954—17.] 1945—13.7 1925-34 Ave.—16.2 


Taxes: A new tax law, applying to the earnings for 1958 and there- 
after, was signed by the President. It replaces the year-to-year 
“temporary” basis that has existed since 1942. Thus an uncertainty 
which has been hanging over the industry for many years is finally being 
eliminated. 
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The new law imposes the regular 52% corporate income tax rate 
on what is defined as “‘life insurance company taxable income.” This 
is composed of three parts: Taxable investment income; one-half of the 
current underwriting income; and the other half of underwriting income 
when it is distributed to shareholders or made available to them. In addi- 
tion, a flat 25% tax is imposed on capital gains. 

As against $292 million in taxes in 1957, the new federal tax rates 
are expected to raise $500 million for 1958 (28% from the stock com- 
panies and 72% from the mutuals versus 25% and 75% respectively 
before). The following table shows the relationship of taxes to income 
since 1952: 


MILLIONS 
Fed.inc. tax All taxes 
Total incomé Federal in- Total as % of as % of 
of life cos. come taxes taxes total income total income 

Jo %o 
1958E $20,810 $500 $875 2.4 4.2 
1957 19,966 292 633 1.4 Sy 
1956 19,438 265 573 1.4 3.1 
1952 13,421 125 345 0.9 2.6 


It should be noted that even under the new law, federal taxes took an estimated 
total of only 2.4% of 1958 income, compared with an average of 4.9% paid by 200 
large industrial corporations. 


Life insurance companies do not report on the same basis as industrial 
corporations. To determine book value and earnings the investor must 
apply arbitrary values to the different tyes of insurance in force, year-to- 
year changes in various items in the balance sheet must be computed, and 
other adjustments must be made. Even life insurance stock specialists 
seldom seem to agree on their resulting computations. 

But despite the difficulties in computing true share earnings the rate of 
growth of the equity of successful stock companies has been rapid as 
the following increases in book value per share show: 


Conn. Continental Frank- US. Lincoln 

General Assurance lin Life National 
1949-1958 +134% +290% +508% +389% +314% 
1953-1958 56 138 160 150 120 





The prices of the shares of most of these companies reached their peak 
in 1955. As the following table covering pertinent data on 11 leading 
underwriters shows, share prices on average are still below the 1955 
highs despite the continued growth in sales, insurance in force, capital 
funds, assets, earnings, premium income: 
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PERCENT CHANGE 1955-58 











Insurance Cur. price 

in Admitted Capital Premium Adusted vs. “55 
force assets funds income net share high 
%o Jo %o %o Jo %o 
Aetna Life +29 +25 +37 +31 —j2 —26 
Travelers +36 +14 +13 +34 —12 —35 
Conn. General +35 +32 +26 +30 — 9 + 3 
Lincoln Nat’l. +23 +20 +53 +24 —2 —26 

Nat'l. Life 

% Acc. +24 +30 +53 +19 +32 +22 
Cont’. Assurance +45 +49 +62 +38 +10 + 1 
Jefferson Std. +30 +27 +38 +15 +31 + 1 
Franklin Life +56 +42 +70 +27 +37 +26 
Life Ins. of Va. +17 +21 +21 +12 +7 —32 
Calif.-Western +82 +24 +31 +43 +56 =| 
U. S. Life +56 +35 +97 +49 +14 +14 


For the above reasons and many others it is my considered opinion 
that continued favorable aspects for the long-term capital gains investor 
will remain in the insurance stock field. No class of industry or group 
of companies in the entire American economy, have offered through the 
ownership of their stock such exceptional capital gains as have the leading 
life insurance companies. 

By tradition, the stock life insurance companies pay out relatively 
little of their earnings in cash dividends. The national policy of the in- 
dustry is to plow back at least 80% of their earnings. This, obviously, 
makes for a rapid build-up in equity values. One of the major factors in 
this growth may well be the rapid rise in investment return. The average 
interest in invested funds in the industry for 1958 was 3.85%. I predict 
that in 1959, it will go beyond 4%, and as most existing policies were 
written with the assumed return of 2%4% to 3% on investment reserve 
income, the companies will continue to enjoy a very comfortable margin 
between the guaranteed policy rate and that actually earned. Even a frac- 
tion of a percentage point means many millions of dollars to the stock 
companies and constitutes a major safety factor for your investment in the 
stock of life companies. The increase should more than offset the new 
Federal tax rates recently passed by Congress. 

The insurance companies in general are closely regulated as to their 
own investments and are inherently a fiduciary type of operation more 
and more comparable to a bank or even the rigidly supervised investment 
companies. Their role in the mortgage market, or in placing large amounts 
of debentures, is a major stabilizing factor in the nation economy. I pre- 
dict that their favorable position will be markedly increased as their great 
growth follows the rise in population during the next decade and as the 
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much discussed variable annuities and other broader policies come to be 
greater factors. 

The past 15 years have been an outstanding period when the life 
insurance stocks have far out-paced the industrials, the mutual funds, 
and the stock averages in appreciation and growth. For the reasons that 
I have outlined, I am confident that the stocks of the well managed life 
companies will continue to be in the forefront from a growth standpoint. 
Such stocks are attractive primarily to high income tax conscious investors 
whose interests are truly long-term. Put such stocks in your safe-deposit 
box and in a comparatively few years, you will be most pleasantly sur- 
prised by the results. 

I am sure that you will gather from my presentation of the above 
factors that I am tremendously enthusiastic about the future of the in- 
surance industry. No one closely associated with insurance can fail to 
share that enthusiasm, for they know, as I do, the built-in dependence 
which motivates the American public as it thinks of insurance coverage. 

No competitive feature, no bureaucratic or governmental regulation can 
curb the inherent desire of the public to protect itself against all possibilities 
of catastrophe, natural or artificial. 

The industry must guard carefully its reputation for stability and 
must police its own activities wherever possible to guard against any 
possible loss of public confidence. I know that the larger proportion of 
insurance executives and management are doing everything in their power 
to keep insurance on the right track. You, as insurance attorneys, share 
in that responsibility and, I am sure, will do everything in your power 
to give the public and the companies a fair impartial and judicial ap- 
proach in trial cases. 

The unfortunate tendency of jurors to give larger and larger awards 
to plaintiffs is an increasing danger to the stability of companies and to 
the stability of rates. In looking into the future, that is one of the greatest 
deterrents to continued progress by the industry. It could price casualty 
insurance itself out of the reach of too many pe if the trend is not 
leveled off or stabilized. 
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The Uniform Rules of Evidence 


By EDMUND M. MORGAN * 


- 

Boa: DISCUSSION of a system of rules of evidence 
should begin with a conscious realization of certain facts, which we con- 
stantly ignore. First, a lawsuit which turns upon a finding of fact is not a 
scientific investigation for the discovery of the truth. Indeed, it is not an 
investigation of anything by judicial officials. It is a proceeding to secure a 
factual basis for the settlement in an orderly and peaceful manner of 
a dispute between litigants. The boundaries of the area of dispute are 
determined by the litigants, the investigations are made by the litigants, 
the results of the respective investigations are presented by the litigants 
at the trial, which is in truth a demonstrative rather than an investigative 
proceeding. The materials have been secured and are presented by persons 
who have the ordinary mortal’s imperfections in perception, memory, 
narration and sincerity. 

The tribunal is not a scientific body. The dispute may concern a 
subject with which even the judge has little or no familiarity. He may 
have developed skill in valuing such materials as the parties present, but 
he may have no way of knowing or learning of the bearing of possibly 
important undisclosed factors, and he has no way of compelling com- 
pleteness. The jury is at best a cross section of the community with no 
special skill or training in investigation of any sort. The theory of 
our adversary system is that each party will be diligent to discover and 
present those matters that are favorable to his cause and to expose the 
weaknesses of his adversary. Thus the truth will be made apparent to the 
inpartial tribunal. This assumes that the parties have and will exercise 
substantially equal industry, intelligence and skill in investigation, pre- 
paration and presentation of their respective cases—an assumption 
notoriously false. 

Finally, the trier of fact can use as a basis for its finding only those 
events and conditions which occur in its presence at the trial. From what 
happens here and now it must infer what happened in the past. The 
operative facts rarely, if ever, occur in its presence. Any advocate who 
bears this in mind must realize the vast importance of clear, concise and 
orderly presentation of all relevant materials to the tribunal. And it will 


*Professor of Law, Vanderbilt University, Nashville, Tennessee. Address before the 
Nineteenth Annual Convention in Miami Beach on August 20, 1959. 
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be a bold and unrealistic lawyer who will assert that the accepted 
common law rules of evidence do not substantially hinder the accom- 
plishment of this objective. 

The Uniform Rules of Evidence respresent the latest effort of the 
profession to make its accomplishment more nearly possible. In the late 
1930’s the American Law Institute decided that an attempt to restate 
the law of evidence would be futile, and begun work on drafting a 
model code. It was completed and published in the early 1940’s. It 
made drastic changes in the accepted rules; it was written in language 
which attempted to avoid the phrases in judicial opinion which had caused 
confusion and conflicts in application—an attempt which many prac- 
titioners resented. It received vigorous condemnation from a few state 
bar associations on recommendation of their committees on procedure, 
but in most states it met its quietus by contemptuous indifference. Not 
that the profession was unaware of the imperfections in the rules of pro- 
cedure and evidence, for in 1934 the Supreme Court had been given 
and had assumed authority to make rules of civil procedure for the United 
States District Court, and in 1938 had adopted a set of rules which in- 
cluded a revolutionary chapter on Discovery; and incidentally let me 
say that the provisions of that chapter with its amendments have done 
more to destroy the roadblocks set up by the common law governing 
competency of witnesses and permitting or requiring the exclusion of 
relevant evidence than any group of liberalizing judicial decisions and all 
piecemeal legislation dealing specifically with evidence. As the Chairman 
of the Advisory Committee said in 1938, there had been many demands 
that the subject of evidence be thoroughly covered in the rules, but it was 
deemed so difficult a task that it should be postponed and dealt with 
probably by a later committee. 

When the Institute’s Code became a dead letter except as a guide in 
Administrative tribunals and as a persuasive factor in some of the more 
liberal courts, on recommendation of its Committee on Scope and Program, 
the Conference of Commissioners on Uniform State Laws in 1948 deter- 
mined that the law of evidence is a proper field for uniform legislation. 
Then the American Law Institute referred its Model Code to the con- 
ference for study and possible redrafting. As a result the conference de- 
cided to prepare a new code or set of rules of evidence using the Institute’s 
model code as a basis from which to work, and in 1950 its Committee 
began work. Its Chairman was Judge Spencer A. Gard of Ioia, Kansas, 
with experience as a practitioner in Missouri and Kansas and as a trial 
judge in Kansas. Later a Committee of the Institute cooperated with 
the Conference’s committee. The Rules were approved by the Conference 
in August 1953, and by the American Bar Association later in the same 
month. The following year they were approved by the Institute. In many 
respects they are identical in substance with the Institute’s Code. In others 


[ 26 ] 








they depart from it radically, and generally they use the traditional 
language of the court. It would require a full day to discuss them all in 
detail. I shall attempt only to comment briefly on the significant changes 
which their adoption would make in the currently accepted rules gov- 
erning competency and privilege of witnesses, and hearsay. 


WITNESSES 


1. Rule 7 abolishes all incompetencies, disqualifications and privileges: 
none exist except as later set up in another rule, and the only person dis- 
qualified to be a witness is one who is incapable of expressing himself 
so as to be understood by the judge and jury either directly or through 
interpretation by anyone who can understand him; or the proposed wit- 
ness is incapable of understanding the duty of a witness to tell the truth. 
(Rule 17). This destroys the so-called Dead Man statute which dis- 
qualifies an interested person in an action against an incompetent or his 
estate. The terms of the pertinent statutes are so various that it is impos- 
sible to generalize concerning the extent of the disqualification. Every 
group of lawyers which has given serious study to the problem of dis- 
qualification by interest has. condemned the dead man statute. Like all 
such regulations which seek to prevent perjury by disqualifying persons 
who have or are thought to have a motive to lie, it is easily avoided by 
the dishonest and deprives the honest of valuable aid in presenting the 
facts and often suppresses the only available evidence. Given a crooked 
client and complaisant counsel, subornation of perjury is an available 
detour, and only the most stupid crook will invent inadmissible testi- 
mony. Data collected by the Commonwealth Fund Committee demon- 
strated that the lawyers of jurisdictions where no such limitations exist 
have found the fear of successful perjury by interested survivors to be 
without justification in fact. 

2. By Rule 20 a party may impeach his own witness. The origin 
of the accepted rule is not known and the reasons for its creation are 
unknown. It may be that when no witnesses except a limited class were 
heard in the court proceeding and the jury relied principally upon what 
they knew or learned before what we should now call the trial, to allow 
a party to have a witness testify was to grant him a privilege, and that the 
party did in truth vouch for the credibility df the witness. But today 
it is too obvious for comment that we must take as witnesses those who 
have pertinent information, whether or not we are willing to guarantee 
that they will tell the truth. And purported reasons for maintaining the 
rule appearing in judicial opinions vary from plausible to ridiculous upon 
analysis. In impeaching by evidence of prior contradictory statements the 
rule in The Queen’s Case! is modified (Rule 22a) by requiring only 


*2 B. 8 B. 286 (1820). 
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that if the judge deems it feasible, the time and place of the writing and 
the name of the person addressed, if any, shall be indicated to the witness. 
3. One spouse is competent to testify for or against the other in both 
civil and criminal cases. Here we fly in the face of the common law and 
many of our statutes. The Funk case? abolished by judicial decision the 
prohibition against testimony by one spouse in favor of the other, but 
the Supreme Court refused to extend the Funk rule where the witness 
spouse was offered against the party spouse in a criminal case.* In this 
connection Lutwak v. U.S.,4 must be considered. Where the marriage 
was celebrated abroad for fradulent purpose of securing entry into the 
United States under the War Brides Act, the marriage was declared to be 
‘phony”’ marriage, and the spouses were competent and non-privileged. 


PRIVILEGES 


1. Self-incrimination. Rule 25 makes it clear that the privilege 
against self-incrimination is not limited to judicial or formal hearings 
where testimony is taken as such. The privilege is to refuse to disclose in 
an action or to a public official of the state or any governmental agency or 
division thereof any matter that will incriminate the witness. This is 
obviously contrary to Wigmore’s theory which restricts it to official in- 
quiries where testimony is formally taken, and excludes inquiries by 
police and other law enforcement officers. The cases are in conflict on 
this point. 

The privilege does not cover (a) examinations for discovering or 
recording general corporal features or identifying characteristics or physical 
or mental condition, (b) taking of samples of body fluids or substances 
for analysis,> (c) production of documents to the possession of which 
another is entitled, (d) matter required to be recorded or reported or dis- 
closed by an officer or agent or employee of a corporation or other asso- 
ciation, or by a public official or any person who engages in any legally 
regulated profession, calling or activity. But these specifications do not 
affect rights or privileges to which some constitutional provision is 
applicable. 

2. The scope of privilege for communications between lawyer and 
client is expanded to include communications disclosed in transmittal or 
in a manner not reasonably to be anticipated by the client. But the 
privilege is not applicable where all parties are claiming through the client 
by testate or intestate succession or by inter vivos transactions. 

3. A narrowly limited privilege for communications between hus- 
band and wife, and a rather broad privilege for those between priest and 
penitent are included. 


2 United States v. Funk, 290 U. S. 371, 78 L. Ed. 369 (1933). 

* Hawkins v. United States, 358 U. S. 74, 3 L. Ed. 2d 125 (1958). 
*344 U.S. 604, 97 L. Ed. 593 (1953). 

5 Breithaupt v. Abram, 352 U. S. 432, 1 L. Ed. 2d 448 (1957). 
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4. The privilege for communications between spouses belongs to the 
communicating spouse and exists only during the marital relationship. 

5. Rule 37 makes a contract by the holder not to claim the privilege 
or a previous uncoerced disclosure or consent to disclosure of any part 
of the privileged matter a complete waiver. 


HEARSAY 


The American Law Institute Model Code was open to the most 
strenuous attack by the profession because it practically abolished the 
hearsay rule by providing that a hearsay declaration is admissible if 
the judge finds either that the declarant is unavailable or that he is present 
and subject to cross-examination. The chief protection against abuse was 
provided by Rule 303 which made otherwise admissible evidence sub- 
ject to exclusion if the judge found that its legitimate logical value was so 
slight as to be outweighed by the risk of undue prejudice or undue ex- 
penditure of time. Curiously enough, many members of the profession 
failed to recognize that Rule 303 was merely a generalized restatement 
of the existing law. 

The Uniform Rules preserve this safeguard; they admit hearsay only 
in situations described in 31 paragraphs. A great majority of these are 
liberal interpretations of generally recognized exceptions to the hearsay 
rule. The provisions that all judges and most lawyers should welcome 
define ‘‘statement’’ and “hearsay evidence.” Statement means not only an 
oral or written expression but also non-verbal conduct of a person in- 
tended by him as a substitute for words in expressing the matter stated. 
(Rule 26(1).) Evidence of a statement which is made other than by a 
witness while testifying at the hearing offered to prove the truth of the 
matter stated is hearsay evidence. (Rule 63). Note that this puts ad- 
missions, confessions and former testimony in the class of hearsay. Wig- 
more’s contention to the contrary has led to much confusion, for he first 
accompanied it by the assertion that an admission had no effect except 
to impeach; 1.e., to destroy evidence to the contrary, but could never have 
affirmative value. In his later editions he withdrew this assertion but 
neglected to make a complete revision of the topic. As to these matters, it 
now makes little difference in result in considering the admissibility and 
probative value of the evidence. 

It is in dealing with what McCormick has called the borderland of 
hearsay that the definitions become important and helpful. The founda- 
tion case is Wright v. Doe d. Tatham,® decided by the House of Lords in 
1838. The leaders of the Bar, Pollock and Scarlett, Creswell and Starkie, 
were counsel. Baron Parke was one of the judges. The issue was the 
testamentary capacity of one Marsden.’ The evidence consisted of letters 
written to him by persons now deceased, with a content which no one 
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would ordinarly write to an incompetent, e.g., asking him to instruct 
counsel in a specified matter. The Court, after stating that this indicated 
the writer’s opinion that Marsden was sane, said that it was, on analysis, 
a statement that Marsden’s objective conduct observed by the writer was 
that of a sane man, and that it was subject to objection as hearsay and 
therefore inadmissible. The line of inference was from objective conduct 
of the declarant to his state of mind, thence to the objective conduct of 
Marsden which created declarant’s state of mind. We have numerous mod- 
ern cases which involve similar situations and the decisions are in hopeless 
conflict—perhaps on account of careless preparation by counsel—perhaps 
on account of the trial judge’s inability to appreciate the problem, and 
frequently because the problem is too difficult to handle in the heat and 
hurry of the trial. 

All this confusion is avodied and a sensible result is reached by the 
Uniform Rule which considers such evidence as circumstantial non-hearsay, 
the admissibility of which depends upon its probative value. 

The definition requires exceptions covering affidavits made admissible 
by statute and depositions taken pursuant to law. These are obviously 
subject to no debate. But the following exceptions will doubtless meet 
opposition from any member of the bar. 

1. Rule 63(1) “A statement previously made by a person who is 
present at the hearing and available for cross-examination with respect 
to the statement and its subject matter, provided that the statement would 
be admissible if made by the declarant while testifying as a witness.” 

This includes both prior inconsistent and prior consistent statements, 
which under existing rules are inadmissible if offered for their truth, 
but are receivable to impeach or rehabilitate a witness. It does away with 
the absurdity of supposing that a jury is unable to evaluate the statement 
upon the issue of its truth or untruth, but is entirely capable to use it 
only to determine whether the witness was mistaken or lying in making 
the statement in court. As to other declarants, if the declarant is present 
and subject to cross-examination the opponent can expose all the dangers 
of mistakes in narration, in observation and in memory, as well as the 
degree of sincerity or insincerity of the declarant, which would be ex- 
posable if declarant were originally called as the witness of the proponent. 

2. Rule 63(4) (c). This makes admissible a statement by an un- 
available declarant which narrates, describes or explains an event or condi- 
tion if the judge finds that it was made by the declarant at a time when 
the matter had been recently perceived by him and while his recollection 
was clear, and was made in good faith prior to the commencement of 
the action. This represents a much modified version of the Massachu- 
setts hearsay statute. It requires that the statement has been made recently 
after the matter was perceived, and while his recollection was clear, and in 
good faith and before the commencement of the action. The Massachu- 
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setts statute which has been in force since 1898 has proved so satisfactory 
in operation that it has been continually made more liberal. Now the 
requirement is only that the statement be made of declarant’s own knowl- 
edge and in good faith. The proposed rule has much more guaranty of 
validity than a memorandum of past recollection of the matter recorded, 
made or verified by a witness, who can be subjected to no effective cross- 
examination as to the truth of the record. 

3. Dying declarations are admissible in civil actions. Rule 63(5). 

4. The exception to declarations against interest is expanded to 
cover declarations of facts which would expose declarant to criminal lia- 
bility, and those which would subject him to hatred, ridicule or social 
disapproval in the community. And there is no requirement that the 
declarant be unavailable. Rule 63(10). 

5. Exception 20 greatly expands the scope of admissibility of con- 
viction in that it is admissible to prove any fact essential to sustain the 
judgment wherever relevant. At present there is no decision making it 
admissible against anyone except the convict and one claiming through 
him. The exception 20 is limited to conviction of felony. 

6. Exception 31 makes a published learned treatise or pamphlet by 
reliable authority on a subject of history or science or art admissible for 
truth of a matter stated therein. The foundation for reliability is testi- 
mony of a witness expert in the subject or judicial notice by the judge. 
(This will meet violent opposition from the medical profession and 
insurors against liability.) 

7. Exception 9 adopts rules which exist in a small minority of juris- 
dictions which admit (a) a statement of an agent or employee of a party 
concerning a matter within the scope of his agency or employment made 
before the termination of the relationship. [Clearly contrary to the 
Restatement of Agency, which requires express or implied authority to 
talk about the matter.], (b) statements of co-conspirators to commit a 
crime or wrong relevant to the plan or its subject matter made while the 
plan was in existence and before its complete execution or termination 
(this is contrary to the decisions of the federal courts where the usual 
rule requires the statement to be made in furtherance of the plan or con- 
spiracy), and (c) a statement which tends to prove declarant’s liability 
offered against a party to an action in which one of the issues is the 
liability of the declarant. The obvious case is the statement of a principal 
offered against his surety. A provision similar to (c) is embodied in a 
California statute, and it has been applied in cases where the obligation 
to save harmless or to indemnify is in issue. It is literally applicable to 
all cases of vicarious liability, such as a master’s liability for torts of 
his servants. This also will be subject to opposition by attorneys who 
represent defendants. 
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1959 Highlights of 
Automobile Liability Insurance Law 


By NORMAN E. RISJORD * 


O,; THE VARIOUS coverage problems in automobile 
liability insurance law which have attained (or perhaps, more properly, 
retained) prominence so far in 1959, two of the most interesting involve, 
first, Financial Responsibility Laws (especially as respects Wisconsin and 
California) and, second, the unloading upon the automobile insurer by the 
the general liability insurer of responsibility for the negligent act of an 
employee of the general liability insurer's policy-holder where such em- 
ployee is a stranger to the automobile. 


FINANCIAL RESPONSIBILITY 


The Wisconsin Safety Responsibility Law (like those of most other 
states) has provided that after an important accident the automobile regis- 
tration on the automobile and the operator’s license of the driver would be 
suspended unless the operator or owner deposited security to cover the 
accident, but the requirement did not apply if the owner had in effect at the 
time of the accident an automobile liability policy with respect to the auto- 
mobile involved, and if there was such a policy the insurer was required to 
file with the motor vehicle authorities a notice that the policy was in effect 
at the time of the accident. The insurer’s notice that the policy was in 
effect is commonly known as the SR-21 procedure. 

Where the insurer does so declare coverage, in accordance with the legis- 
lative requirement, and then it develops that there is no coverage for the 
driver, Wisconsin has almost consistently held that the insurer is bound 
by its declaration and may not later successfully contest coverage. This 
question first arose in Laughnan ? where the insurer under a garage liability 
policy mistakenly declared coverage for a stranger to the garage driving 
an automobile not owned nor used by the garage. The stranger obviously 


* Vice-President and General Counsel, Employers Reinsurance Corporation, Kansas 
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Address before the Nineteenth Annual Convention in Miami Beach, on August 20, 
1959. 

Due to the number and length of footnotes they have been put at the end of this paper 
for the convenience of the reader.—Ed. 


[ 32 ] 





had no coverage but the court held that the insurer was precluded from 
contesting coverage. Laughnan was followed in Prisuda,* where the driver 
had no permission. Wisconsin backed up a ways in Pulvermacher * (where 
a non-standard exclusion was involved) but surged ahead again in 
Behringer ®> (which limited Pulvermacher out of existence so far as the 
standard provisions are concerned), Henthorn,® Pinkerton? (despite an 
apparent legislative attempt in 1957 to correct or modify the earlier cases *) , 
and Schultz.® One 1959 case follows this theory, Challoner? (which 
arose before the legislative change) but Kurz (which also arose before 
the legislative change) held that the declaration of coverage did not preclude 
a policy defense based on a later failure to cooperate, and Bauman *™ fol- 
lowed Pulvermacher ™ regarding a non-standard exclusion. 

As of the summer of 1959, then, and without knowing now what will 
be the final effect of the 1957 legislative correction, Wisconsin holds that a 
declaration of coverage precludes the insurer from relying upon standard 
policy defenses inconsistent with that declaration except as to standard 
policy defenses, such as failure to cooperate, developing after the declaration. 

Perhaps the worst feature of the Wisconsin rule is that if the insurer 
(however mistakenly) does so declare coverage after the accident, it is 
precluded from denying liability under its policy even for that part of its 
policy limit which exceeds the limit contemplated by the statute: Laugh- 
nan 14 and Henthorn. 

Fortunately, this extreme Wisconsin view is not followed elsewhere 
and, although the insurer’s declaration of coverage has been considered by 
the Seventh #® and Ninth 1 Circuits and Virginia,1® the view that the 
insurer is bound by the delecaration where it turns out that there was no 
coverage has been rejected in Kentucky 9 and by the Fourth Circuit °° and 
by federal district courts in Indiana,?! Iowa,?* Kentucky,?* and Maryland.*4 
The Iowa federal decision, Hoosier Casualty Company v. Fox,** is an 
especially well written and well considered rejection of the view which 
was later adopted in Wisconsin. 

California represents another and possibly even less defensible extreme 
view of the Financial Responsibility Law. In California (as in most 
states), the act specifies certain requirements for a motor vehicle liability 
policy to be used to furnish evidence of financial responsibility for the future 
under a process commonly known as SR-22. The statutory requirements 
for a motor vehicle liability policy to support a filing of financial respon- 
sibility in the future include an omnibus clause granting coverage for a 
driver of the vehicle with permission.*® This requirement is likewise 
common to most states. However, the provisions required by the act are 
usually thought of as applying only where the insurer has made a filing of 
financial responsibility for the future in a situation where the car owner, 
because of some infraction of the motor vehicle laws or failure to satisfy 
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a judgment against him, has been required by the state to furnish such 
proof of financial responsibility for the future. Not so in California, where 
the courts have repeatedly held that the statutory requirement for an 
omnibus clause applies to every automobile liability policy issued in Cali- 
fornia, even though no SR-22 filing has been made. This distortion of the 
Act first occurred in Continental v. Phoenix ** where the point was not 
necessary to, and did not affect, the result and was quickly followed in 
Oil Base 78 and in Wildman.?® Wildman invalidated an endorsement re- 
stricting coverage to the named insured and “‘any member of the insured’s 
immediate family’ and read section 415 of the Financial Responsibility 
Law into “every policy of insurance.’”’ °° More than that, the opinion read 
into every policy section 402 of the Vehicle Code which is an owner's 
liability statute having nothing whatever to do with insurance! 31 Wild- 
man relied in part upon the Financial Responsibility Laws condition of 
the 1947 standard provisions policy.®? If that had been the extent of Wild- 
man, it might not have been so bad, since the 1955 and later standard pro- 
visions made clear that the condition applies only where the policy has 
previously been certified as evidence of financial responsibility in the future. 
But Wildman went further and held that sections 402 and 415 expressed 
the public policy of California and ‘‘must be considered a part of every 
policy of liability insurance.” ** Following Wildman, Osborne ** un- 
necessarily read an omnibus clause into a policy which already had one 
and Cassin *° and Bonfils * voided restrictive endorsements. 

Apparently as a result of Wildman, the legislature, by 1957 Stats. Ch. 
1654, changed section 415 to make it clear that the statutory requirement 
that the “‘motor vehicle’ policy contain an omnibus clause applies only 
to polices ‘‘certified’’ under the law. California has twice considered the 
matter in 1959. American Auto v. Republic ** and Shapiro ** recognized 
the statutory change but refused to apply it retroactively to restrictive en- 
dorsements involving accidents which occurred before the statute was 
changed and Shapiro indicated doubts that the statutory change would 
help, since it held that the insurer, with its Financial Responsibility Laws 
condition (1947 standard), “‘voluntarily assumed liability under section 
415." = 

As of the summer of 1959, then, we find that California’s extreme 
view, applying the policy requirement provisions of the Financial 
Responsibility Law (intended to be applicable only to policies certified 
as proof of financial responsibility for the future) to every policy, has been 
repudiated by the legislature with results still in doubt until the California 
courts have an opportunity to apply the statutory change in some future 
case. While. the California rule has been applied only to supply omnibus 
clauses or nullify endorsements limiting omnibus clauses, the rationale 
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applies the other policy requirements of Section 415, as well, to every 
policy which comes before the California courts. 

There is definite support for the California view in relation to the acts 
of Colorado,*® Maryland,*t and New Mexico.42 There is very dubious 
support for the California view in relation to the acts of Arkansas,* IlIli- 
nois,** Missouri,*®, New Jersey,**, New York,** Virginia,** and Wyoming,*® 
but, with regard to the acts of all of these last named states except 
Wyoming, and with regard to the acts of almost all of the other states, 
the law seems definitely established that neither the Financial Responsibility 
Laws condition nor the policy requirement provisions of the act apply 
unless the policy was certified before the accident as proof of financial 
responsibility in the future. In this category we find cases relating to the 
acts of Alabama,®® Arkansas,®! Florida,®* Georgia,®? Hawaii,*4, Illinois,® 
Indiana,** Jowa,5? Kentucky,®® Louisiana,®*® Maryland,®, Michigan,* 
Minnesota,® Missouri,**, New Jersey,** New York,® Oklahoma,® South 
Carolina,®** South Dakota,** Tennessee,*® Texas, Utah,” Virginia,”* and 
Wisconsin.‘ 

It is hoped that the statutory corrections in Wisconsin and California 
and the new wording introduced into the Financial Responsibility Laws 
condition with the 1955 revision of the standard provisions will bring 
these states into line with most others in recognizing the Financial Re- 
sponsibility Laws condition solely for the purpose for which it was 
intended. 

Two PoLiciIEsS—ONE ULTIMATE INSURED 


There remains for discussion the application of the liability policies 
of two companies (which could—without changing the problem—be 
issued to one or two different policyholders) which happen to apply to 
the same accident. The problem, in its final analysis, is quite simple but 
it has confused some insurance companies, some lawyers, and some courts 
in a number of cases in the last few years, including 1959. 

The standard automobile liability policy applies the bodily injury 
liability and property damage liability coverages to an automobile owned 
by the named insured, wherever (within the United States of America, 
its territories or possessions, or Canada) the accident may occur. In addi- 
tion to the named insured (i.e., the policyholder), it covers as an “‘insured”’ 
anyone ‘‘while using’’ that automobile and “‘any person or organization 
legally responsible for the use thereof,” provided the actual use is by or 
with the permission of the named insured, and it defines “‘use’’ as “‘includ- 
ing the loading and unloading thereof.” 

The standard comprehensive general liability policy applies the bodily 
injury liability and property damage liability coverages wherever (within 
the United States of America, its territories or possessions, or Canada) 
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the accident may occur but does not apply (except with respect to opera- 
tions performed by independent contractors) to automobiles (or the load- 
ing or unloading thereof) while away from premises owned, rented or 
controlled by the named insured or the ways immediately adjoining. In 
addition to the named insured (1.e., the policyholder), it covers only any 
partner, executive officer, director or stockholder of the named insured 
while acting within the scope of his duties as such. 

Each of these policies pro rates with other insurance available to the 
insured and, in the event of any payment under the policy, subrogates to 
all the insured’s rights of recovery therefor against any person or organiza- 
tion. 
The principal (and, possibly, the only) situation where both of these 
policies will cover the same accident occurs when the accident arises from 
the loading, unloading, or other ‘‘use’’ of an automobile insured under 
the automobile policy upon (i.e., not away from) premises owned, rented 
or controlled by the named insured under the general liability policy, or 
the ways immediately adjoining such premises. 

Since we are concerned here only with the situation where each of the 
two policies applies to the accident, we will not review the interesting cases 
involving the question whether the premises under consideration were 
owned, rented or controlled by the named insured under the general liability 
policy™* nor the extent of the ‘ways immediately adjoining’’ such prem- 
ises.*° Neither will we review the cases under the automobile policy in- 
volving coverage for strangers to the truck crew as using, loading, or un- 
loading the automobile, where no general liability policy was involved”é 
or where there was no coverage under the general liability policy,” nor 
those involving coverage for the general liability policyholder under the 
automobile policy as a stranger to the truck crew so that the two policies 
pro-rate but where no right over was claimed against an employee of the 
general liability policyholder,*® nor those involving the right over by an 
insurer covering a person secondarily liable against the person primarily 
liable but not insured,”® nor those involving the right over by an insurer 
covering a person secondarily liable against the person primarily liable 
and insured under an automobile policy but not a stranger to the truck 
crew.® 

After laboring, perhaps, reference to cases not to be discussed, we 
address attention to the cases involving our question: where an accident 
involving a truck occurs on premises owned, rented, or controlled by the 
insured named in a general liability policy (so that the automobile exclu- 
sion of that policy does not apply) and is caused by the primary fault of 
an employee of such named insured, who, as a stranger to the truck crew, 
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claims coverage under the omnibus clause of an automobile policy on the 
truck. 

The first and leading case on this subject appeared in New York. A 
truck owned by a trucking company was parked at the curb in front of 
one of Bond Stores. —Two employees of Bond Stores rolled onto the side- 
walk and to the curb line a rack of garments to be loaded into the truck. 
The employees of Bond Stores removed the garments. from the rack and 
handed them to the truck driver in the truck. The driver relayed them to 
his helper who arranged them in the truck. The truck driver and helper 
did not leave the truck. None of the Bond Stores employees entered the 
truck or brought the garments farther than the curb line. Wagman, a 
department manager of Bond Stores, was on the sidewalk counting and 
checking the garments and supervising the pickup, but he did not partici- 
pate in the actual movement of the garments. While Wagman was on 
his way back to the store to check on further goods to be shipped, he 
bumped a pedestrian causing her to fall to the sidewalk and sustain serious 
injuries. The pedestrian brought action against Wagman and Bond Stores. 
Bond Stores cross-complained against Wagman as the party primarily li- 
able. Wagman claimed coverage under the automobile policy on the truck 
and when that insurer refused to defend him he brought action against it 
for a declaratory judgment. The Court of Appeals affirmed the Appellate 
Division which had affirmed a judgment of the Special Term against the 
automobile insurer, holding that Wagman was insured under that policy 
as one “‘loading,’’ therefore “‘using,’’ the truck.*! In the action by the 
pedestrian, there was a judgment for $65,168.75 against Wagman and 
Bond Stores and a judgment in favor of Bond Stores and against Wagman 
in that amount. The general liability insurer of Bond Stores furnished 
$50,000 (its policy limit) under a loan agreement and that amount was 
paid in settlement and satisfaction of the pedestrian’s judgment. 

Bond Stores then brought action and recovered a judgment against 
the automobile insurer as the only insurer of Wagman.®? While it may 
be hard to be wholly convinced that Wagman was “loading” the truck, 
once it was determined that he was, the ultimate result followed and the 
automobile insurer, as the sole insurer of Wagman, was properly saddled 
with the loss to the exclusion of the general liability insurer. 

A 1959 New York case considered this question. Greaves, while load- 
ing carpets onto a truck, injured an employee of the truck owner. The 
injured brought action against Greaves and Greaves’ employer. The in- 
surer of Greaves’ employer (presumably under a general liability policy 
which did not cover Greaves as an insured) declined to defend Greaves. 
Greaves then called upon the automobile insurer of the truck to defend 
him and, upon the latter’s disclaimer, brought action for a declaratory 
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judgment against the automobile insurer. The Court of Appeals affirmed 
the Appellate Division which had reversed a judgment for the automobile 
insurer, holding, inter alia, that Greaves was loading the truck, therefore 
was using it, and that the truck policy covered Greaves as an insured.** 

Our question was thoroughly considered in New Jersey. A truck 
driver employed by a trucking company drove its truck to the Camden 
Marine Terminal, operated by the Port Commission, to be loaded with 
rolls of paper. The loading operation was being performed by the truck 
driver and an employee of the Port Commission. The latter was lifting 
rolls of paper by means of a lift and releasing the rolls onto the truck. The 
truck driver was in the truck and adjusting the rolls after they were placed 
thereon, when the lift operator released one of the rolls onto the truck in 
such manner as to cause the roll to strike and injure the truck driver. The 
latter brought action against the lift operator and the Port Commission. 
They demanded and were refused defense by the automobile insurer on 
the truck. The insurer on the Port Commission’s general liability policy 
assumed the defense of the Port Commision, settled with the injured truck 
driver, and brought action for reimbursement against the automobile in- 
surer. The lift operator, who was made a party, cross-claimed against 
the automobile insurer. 

The New Jersey Superior Court dismissed the complaint,** but the 
Appellate Division reversed with direction that judgment be entered in 
favor of the general liability insurer against the automobile insurer, hold- 
ing (1) that what the lift operator was doing was part of the complete 
operation of loading, (2) that the Port Commission was “‘using’’ the 
truck through the lift operator, (3) that both were additional insureds 
under the omnibus clause of the automobile policy, (4) that the Port 
Commission had a right over against the lift operator, and (5) that the 
general liability insurer was subrogated to that right since the lift operator 
was insured only by the automobile insurer. The Supreme Court granted 
the petition of the automobile insurer for certification ®* and then affirmed 
the Appellate Division.** 

In a 1956 case, Louisiana announced support of the rule of the Bond 
Stores cases but, though finding the general liability named insured negli- 
gent and liable directly, as well as vicariously, did not apply it to the facts 
under consideration. —The American Mutual Liability Insurance Company 
issued its automobile and workmen’s compensation policies to Transfer. 
The automobile bodily injury liability limits were $50,000 each person/ 
$200,000 each accident. The Travelers Insurance Company issued its 
automobile-general comprehensive liability policy to Boyce-Harvey. The 
policy limits for bodily injury liability were $100,000 each person/ 
$1,000,000 each accident. 
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Boyce-Harvey proposed to ship a number of grader blades in Transfer’s 
truck. The blades were stacked in bundles on Boyce-Harvey’s loading 
platform. Transfer’s truck driver backed Transfer’s truck to the edge of 
the loading platform. An employee of Boyce-Harvey cut the wire binding 
one bundle of blades by striking the wire with a hammer and then placed 
address tags on each blade. The truck driver stood in the back of the truck 
and pulled each blade into the truck after it had been tagged. When the 
Boyce-Harvey employee cut the wire on the second bundle, three of the 
blades fell off the stack and struck the truck driver's foot. 

The American paid compensation and medical expense arising because 
of the injury. The truck driver brought action against Boyce-Harvey and 
the Travelers. The American intervened as workmen’s compensation 
subrogee. The Travelers sought to hold the American liable under its 
automobile policy. Boyce-Harvey and the Travelers appealed from an 
adverse judgment. 

The Court of Appeal affirmed the judgment against Boyce-Harvey and 
the Travelers, reversed the judgment insofar as it dismissed the American, 
and rendered judgment against the American for one-third of the judgment 
and one-third of all costs, holding (1) that res ipsa loquitur applied, (2) 
that the tagging of the blades was an integral part of the loading process 
since the latter included the entire process during which the goods were 
being transferred from the consignor into the truck for shipment, (3) that 
the Boyce-Harvey employee, as “using,” and Boyce-Harvey, as “‘respon- 
sible’ for the use of the automobile, were accordingly insureds under the 
omnibus clause of the automobile policy, (4) that the truck was not 
‘hired’ by Boyce-Harvey but was a “non-owned” automobile within the 
meaning of the Travelers’ policy, (5) that, accordingly, the Boyce-Harvey 
employee was not an “‘insured’”’ under the Travelers’ policy, (6) that 
Boyce-Harvey was vicariously liable for the acts of its employee and could 
normally recover from its employee, which would normally place the 
entire loss on the American as the only insurer of Boyce-Harvey’s em- 
ployee—to the exclusion of the Travelers, but (7) that, while the Ameri- 
can was liable only on the ground of ngeligence of Boyce-Harvey’s em- 
ployee, Boyce-Harvey and the Travelers were not only liable vicariously 
for the negligence of Boyce-Harvey’s employee in striking the wire but 
were also liable because of the presumed negligence of Boyce-Harvey in 
stacking the bundles and in failing to afford to business invitees reasonably 
safe premises, and (8) that Boyce-Harvey was therefore a joint tort-feasor 
with its employee, so that ‘neither Boyce-Harvey nor the Travelers could 
recoup from the American as the sole insurer of Boyce-Harvey’s employee.** 

While it is hard to see that Boyce-Harvey was liable except through 
its employee, the case illustrates the principle that the right-over of master 
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against servant applies only when the master’s liability is vicarious, as 
under respondeat superior, and does not apply when the master is inde- 
pendently negligent himself. 

In an entirely correct and exceptionally well written opinion by Judge 
Dennis S. Donovan, the District Court of the United States for the District 
of Minnesota considered our question in 1958. Advance was insured under 
an automobile liability policy which was countersigned and delivered in 
Wisconsin. The policy contained no omnibus clause and covered the use 
of the vehicle but did not define ‘‘use” as including loading and unloading. 
The Texas Company was insured under a comprehensive general liability 
policy. 

An employee of Advance was directed to make delivery, by tractor 
and semitrailer covered by the automobile policy, of certain freight con- 
signed to The Texas Company at the latter’s yard in St. Paul. Upon 
arrival at the yard, the truck driver was directed by an employee of the 
consignee to back the semitrailer on a driveway for unloading. In the 
process of unloading, the truck driver was injured through the negligence 
of the consignee’s employee. 

The injured truck driver brought suit against the consignee and its 
employee. The automobile insurer declined to defend. The injured truck 
driver recovered a judgment*®® which the general liability insurer satisfied 
and then brought action against the automobile insurer to recover the 
amount paid. 

The District Court ordered judgment for the general liability insurer 
against the automobile insurer, holding (1) that Wisconsin’s section 
204.30(3) required an omnibus clause granting coverage to persons op- 
erating or legally responsible for the operation of the automobile, (2) that 
the injury arose by reason of a “‘use’”’ of the insured vehicle, even though 
the automobile policy did not refer to loading and unloading, (3) that 
the general liability policy covered the consignee but not its employee, 
(4) that, since the consignee’s liability arose from the negligence of its 
employee, it had a right over against its employee, (5) that, as the sole 
insurer of the consignee’s employee, the ultimate liability rested upon the 
automobile insurer, (6) that the general liability insurer, subrogating to 
the rights of the consignee, was entitled to recover from the automobile 
insurer, and (7) that the pro rata other insurance clause of the general 
liability policy did not apply because the automobile insurer was the sole 
insurer of the consignee’s employee and, as to him, no concurrent insurance 
was in force.® 

California has had three “‘bites at this mailman,” 1.e., including its 
federal courts, since their jurisdiction in these cases is based on diversity 
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and the federal courts must follow or find the substantive law of 
California.®* 

The first ‘“‘bite’’ was a 1952 case in the District Court of the United 
States for the Northern District of California. Headrick & Brown held 
a general liability policy with a policy limit of $50,000. The policy 
“prorated” with “other insurance.” Thomas Rigging Company held a 
Comprehensive Automobile policy with a policy limit of $100,000. The 
policy was “‘excess’’ over other insurance. 

While a truck owned by Thomas Rigging Co. was delivering a girder, 
an employee of Headrick & Brown supervised the unloading of the girder. 
Slings were placed around the girder. Church (who had accompanied the 
driver) was directed to remove the front chain binder. While Church was 
doing so, Headrick & Brown’s employee allowed the beam to shift, pre- 
cipitating Church to the ground. Church was injured. 

The injured brought suit against Headrick & Brown and its employee. 
The jury returned a verdict against Headrick & Brown and its employee 
and a judgment thereon was affirmed. The general liability insurer then 
brought action for a declaratory judgment against the injured and others 
and paid to the injured $56,576.48 in satisfaction of his judgment. 

The District Court entered judgment for the general liability insurer 
against the automobile insurer®? and the automobile insurer appealed. The 
Ninth Circuit affirmed, holding (1) that, where only the agent has been 
at fault, the agent has a duty to reimburse the principal found liable, (2) 
that, while Headrick & Brown was insured under its own general liability 
policy and under the omnibus clause of the automobile policy, the negligent 
employee was insured only under the omnibus clause of the automobile 
policy, (3) that, therefore, the general liability insurer was entitled to 
recover against the automobile insurer as the only insurer of the negligent 
employee who was the person ultimately liable, and (4) that the “‘other 
insurance’ provisions of the policies (including the automobile policy’s 
“excess other insurance’ provision) did not come into operation since 
there was only one policy (the automobile policy) which covered the person 
ultimately liable.® 

It must be assumed that the accident occurred on premises ‘owned, 
rented or controlled’’ by Headrick & Brown, since the general liability 
policy presumably excluded the use and unloading of automobiles away 
from such premises. The automobile policy’s ‘excess other insurance” 
provision was not standard. However, the result is in accordance with 
standard coverage. The loss should fall on the insurer covering the person 
ultimately at fault. 

The Ninth Circuit had the second ’California “‘bite,” too. Neil, who 
had made the too common mistake of policyholders of having a general 
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liability policy with one insurer and a comprehensive automobile liability 
policy with another, was engaged in the management and supervision of 
a construction project on a mining company’s property. He used two dump 
trucks belonging to the mining company. A rock dumped from one of the 
trucks rolled over a retaining wall and injured an employee of an electric 
company working below the wall. In a declaratory judgment action be- 
tween the two insurers, the District Court of the United States for the 
Southern District of California found negligence on the part of the truck 
driver, Neil’s flagman, and each of three of Neil’s supervisory employees, 
although none of-the three was present at the time of the accident. In re- 
versing and remanding with instructions to enter judgment for the general 
liability insurer and against the automobile insurer, the Ninth Circuit held 
(1) that Neil was in control of the site at the time of the accident, so that 
the general liability policy’s exclusion for ‘‘automobiles while away from 
premises owned, rented or controlled by the Insured’’ did not apply, (2) 
that the general liability policy covered Neil but no one else, (3) that the 
automobile policy covered Neil, the truck driver, and the flagman, as 
“using’’ a hired automobile, but did not cover the three supervisory em- 
ployees, (4) that Neil was not a tort-feasor but was liable solely under 
respondeat superior so that he had a right-over against the truck driver and 
the flagman, and (5) that the general liability insurer inherited Neil’s 
right-over, as vicariously liable, against the automobile insurer as the only 
insurer of the negligent actors. 

The case is sound but for one item which did not affect the result. 
Since the accident arose out of the “‘use’’ of the truck and since the three 
supervisory employees were held to be at fault and therefore liable, they 
must have been “‘lega!ly responsible” for the use of the truck, in which case 
they, as well as the truck driver and the flagman, were “‘insureds’’ under 
the omnibus clause of the automobile policy. 

California’s third “‘bite’’ occurred in a 1956 case in one of its own 
state district courts of appeal. Brucker had an automobile liability policy 
covering his truck. The Pleasant Valley Lima Bean Growers and Ware- 
house Association had a comprehensive general-automobile liability policy, 
which provided that it was excess over other insurance with respect to 
non-owned automobiles. The bodily injury liability policy limits of each 
policy were $100,000 each person and $300,000 each accident. 
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An employee of Brucker drove Brucker’s truck loaded with beans to 
Pleasant Valley’s warehouse. An employee of Pleasant Valley placed 
blocks on a platform so that the truck could be backed onto the platform 
and rest against the blocks while the front of the truck was elevated to 
allow the beans to slide out and directed the truck driver to back the truck 
onto the platform and against the blocks. The Pleasant Vailey employee 
then raised the front end of the platform permitting the beans to slide into 
the pit. A few beans remained in the bottom of the bed of the truck. The 
truck driver obtained a broom from the warehouse, stationed himself at 
the rear of the truck, and reached into the truck to sweep out the remaining 
beans. While he was in this position, the rear wheels moved over the 
blocks, the truck moved backwards, and the truck driver was injured. 

The truck driver filed action against Pleasant Valley and its employee 
alleging that they were negligent in constructing, placing, and failing to 
remove the blocks and in failing to warn the truck driver that the blocks 
were likely to cause the truck to back up when in an elevated position. 
The general liability insurer took over the defense of Pleasant Valley and 
its employee—the latter as a courtesy since he was not covered by that 
policy. The automobile insurer refused to defend. 


Pleasant Valley then brought action for a declaratory judgment 
against the automobile insurer. The Superior Court declared that the auto- 
mobile insurer was required to defend, and to pay any judgment against, 
Pleasant Valley and its employee in the action brought against them by 
the injured truck driver, and that the automobile insurer’s obligations were 
primary to those of the general liability insurer. The automobile insurer 
appealed. 

The District Court of Appeal affirmed, holding (1) that Pleasant 
Valley’s employee was unloading the truck and was therefore “‘using”’ it 
and covered under the omnibus clause of the automobile policy, (2) that, 
since he was acting within the scope of his employment, Pleasant Valley 
was liable under the doctrine of respondeat superior and was therefore an 
organization ‘“‘responsible’’ for the use and covered under the omnibus 
clause of the automobile policy, (3) that the protection of the omnibus 
clause was not, as contended by the automobile insurer, confined to those 
users whose negligence would impose liability on the truck owner, (4) that 
the complaint in the action by the injured truck driver did not allege sepa- 


[ 43 ] 








rate concurring negligence by Pleasant Valley but only liability for the 
negligence of its employee so that the liability of the general liability in- 
surer was not joint with the automobile insurer's, and (5) that, since the 
negligent employee was an insured under the automobile policy and was 
not an insured under the general liability policy, the automobile policy 
was primary as to the negligent employee.® 

Two other cases have considered this problem in 1959. In an Illinois 
case, a transit company, holding an automobile liability policy covering 
its truck-trailer, transported a diesel engine from a consignor in Chicago 
to the premises of a coal company in Sheffield, Illinois. The coal company 
held a general liability policy. The diesel engine was being moved from 
the truck-trailer by means of a hoist owned by the coal company and op- 
erated by its employees. A hitch was used to unload the engine. When 
the hoist was tightened, the engine slid toward the back of the truck. It 
was then hanging from the hoist, clear of the truck, when it dropped and 
injured an employee of the consignor. The injured sued the coal company 
and its employees. The automobile insurer denied coverage for them. The 
general liability insurer sought a declaratory judgment against the auto- 
mobile insurer, the coal company, and its employees, and appealed from 
an adverse judgment. 

The Appellate Court reversed and remanded with directions, holding 
(1) that the accident arose out of the unloading of the truck-trailer, (2) 
that the coal company and its employees were entitled to the protection of 
the automobile policy under the loading and unloading and omnibus 
clauses of the policy, (3) that the coal company and its employees quali- 
fied as insureds because (a) they were using the truck with the permission 
of the named insured, (b) they were also persons legally responsible for 
the use thereof, and (c) the use thereof included the unloading, and (4) 
that the only insurance coverage for the employees of the coal company 
was under the automobile policy.® 

The other 1959 case arose in Pennsylvania. A trailer operated by an 
employee of its owner was used to transport a dragline shovel. In order 
to unload the dragline shovel it was necessary to remove the rear wheels 
of the trailer. In order to replace the rear wheels a crane in the possession 
of Bazley was used. While the wheels were being replaced, the crane, op- 
erated by an employee of Bazley, came into contact, or close proximity, 
with overhead power lines causing injury to the operator of the trailer. 
Bazley’s comprehensive liability insurer brought action for a declaratory 
judgment against the automobile liability insurer covering the trailer, to 
secure a determination that the automobile insurance was primary. 
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The court held (1) that Bazley was using the trailer and was therefore 
an omnibus insured under the automobile policy, (2) that, as to the con- 
tention that the accident was not caused by, nor did it arise out of the 
ownership, maintenance or use of the trailer, there is no necessity for causal 
connection where the question is coverage under the policy and the Penn- 
sylvania courts have held “‘that coverage exists x x x when the use of the 
automobile was clearly not the cause of the injury” but the issue in the 
Pennsylvania cases is whether there is a connection between the accident 
and the use of the insured vehicle, (3) that, since the crane was a non- 
owned automobile, the other insurance provision of the comprehensive 
liability policy applied to limit its liability to excess over any amount 
collectible under the automobile liability policy on the trailer, (4) that 
Bazley’s employee was not an omnibus insured under Bazley’s policy be- 
cause after it arrived at the site the crane was not used for purposes of 
“transportation” or “‘locomotion”’ and therefore was not an “‘automobile”’ 
under the comprehensive liability policy, and (5) that Bazley’s employee 
was an omnibus insured under the automobile liability policy for the same 
reasons that Bazley was. 

It is assumed, although the opinion does not state, that the ‘‘compre- 
hensive liability policy’’ was a comprehensive general-automobile liability 
policy. It is puzzling how the court could determine that, as to Bazley, 
the crane was a non-owned automobile and therefore the comprehensive 
liability policy was excess, but, as to Bazley’s employee, the crane was not 
an automobile and therefore the employee was not an omnibus insured 
under the comprehensive liability policy. If Bazley’s employee was not 
covered under the comprehensive liability policy, it is even more amazing 
why that insurer raised the question of excess insurance instead of con- 
tending that the automobile insurer was responsible for the loss as the 
only insurer of the negligent actor—Bazley’s crane operator. The result, 
however, was the same. 

As of the summer of 1959, then, while some of the courts use some 
devious routes to get there, those which have considered the question are 
unanimous in holding that where an accident involving a truck occurs on 
premises owned, rented, or controlled by the insured named in a general 
liability policy and is caused by the primary fault of an employee of such 
general liability named insured, who is a stranger to the truck crew, the 
entire loss falls upon the automobile insurer on the truck—to the exclusion 
of the general liability insurer. 
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841 (1931); American Lumbermen’s Mut. Cas. Co. of Illinois v. Trask, 238 App. 
Div. 668, 266 N.Y. S. 1 (1933), aff., 264 N.Y. 545, 191 N.E. 557 (1934); LaPaglia 
v. American Cas. Co. of Reading, Pa., 285 App. Div. 1065, 139 N.Y. S. 2d 683 
(1955); Hartford Acc. and Ind. Co. v. Breen, 2 App. Div. 2d 271, 153 N.Y. S. 2d 732 
(1956); Buzzone v. Hartford Acc. and Ind. Co., 23 N.J. 447, 129 A. 2d 561 (1957), 
affirming 41 N.J. Super. 511 125 A. 2d 551 (1956). 
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®U.S.F. 8 G. v. Walker, 329 P. 2d 852 (Okla. 1958); Adriaenssens v. Allstate 
Ins. Co. 258 F. 2d 888 (C.A. 10th, 1958). 

* Barkley v. International Mut. Ins. Co., 227 S.C. 38, 86 S.E. 2d 602 (1955); 
State Farm Mut. Auto. Ins. Co. v. Cooper, 233 F. 2d 500 (C.A. 4th, 1956). 

* State Auto. Ins. Ass’n. v. Kooiman, 143 F. Supp. 614 (D.C. S. Dak. 1956). 

® Blue Ridge Ins. Co. v. Haun, 197 Tenn. 527, 276 S.W. 2d 711 (1954). 

McCarthy v. Ins. Co. of Texas, 271 S.W. 2d 836 (Tex. Civ. App. 1954); 
National Sur. Corp. v. Diggs, 272 S.W. 2d 604 (Tex. Civ. App. 1954); Womack v. 
Allstate Ins. Co., 286 S.W. 2d 308 (Tex. Civ. App. 1956); reversed on other grounds, 
296 S.W. 2d 233; Tri-State Ins. Co. v. Ford, 120 F. Supp. 118 (D.C. N. Mex. 1954). 

™ Utah Farm Bureau Ins. Co. v. Chugg, 6 Utah 2d 399, 315 P. 2d 277 (1957). 

® State Farm Mut. Auto. Ins. Co. v. Arghyris, 189 Va. 913, 55 S.E. 2d. 16 (1949); 
Farm Bureau Mut. Auto. Ins. Co. v. Hammer, 177 F. 2d 793 (C:C.A. 4th, 1949), re- 
versing 83 F. Supp. 383; cert. den., Beverage v. Farm Bureau Mut. Auto. Ins. Co., 339 
U.S... 914,94, L. Bd. 1339, 70S. te. S25. 

% Havlik v. Bittner, 272 Wis. 71, 74 N.W. 2d 798 (1956) ;Petrowski v. Hawkeye- 
Security Ins. Co., 226 F. 2d 126 (C.A. 7th, 1955), reversed on other grounds, 350 
U.S. 495, 100 L. Ed. 639, 76 S. Ct. 490; 237 F. 2d 609, cert. den., 352 U.S. 972, 
1 L.Ed. 2d 325,77 S.Ct. 364 (1957) . , 

* A highway upon which the named insured general contractor is performing con- 
struction or repair work, for instance. See Firemen’s Fund Ins. Co. v. Service Mutual Ins. 
Co., F. Supp. (S.D. Tex. 1959). In this connection, attention is called to the general 
liability policy declaration, ‘‘Locations of all premises owned, rented or controlled by 
named insured,’’ and the former practice (hopefully not current) of designating in such 
space ‘‘Elsewhere in the state of Texas,’’ for example, from which it is argued that the 
general liability policy covers automobiles everywhere in Texas, because the whole state 
of Texas is claimed to be included in the description of locations owned, rented or con- 
trolled. If the practice has not been eliminated, it should be, since it is not required for 
proper general liability coverage everywhere in Texas and the parties do not intend that 
the general liability policy, at no premium therefor, cover the named insured for his entire 
automobile exposure everywhere in Texas. 

 ® See, for instance, Maryland Cas. Co. vs. Employers Mut. Liab. Ins. Co. of Wiscon- 
sin, 208 F. 2d 731 (C.A. 2d, 1953), reversing 112 F. Supp. 272; Public Service Mut. 
Ins. Co. v. Jacobs, 161 N.Y. S. 2d 791 (1952); General Acc. Fire & Life Assur. Corp. 
v. Woeffel, 161 N.Y. S. 2d 794 (1957). 

7 See Handley v. Oakley, 10 Wash. 2d 396, 116 P. 2d 833 (1941) (chairman of 
picnic committee dispensing ice cream cones from ice company’s truck parked near ball 
game claimed coverage under truck policy for liability to child struck by foul ball while 
awaiting ice cream); Lowry v. R. H. Macy & Co.; R. H. Macy & Co. v. United Parcel 
Service; Doherty v. Liberty Mut. Ins. Co., 119 N.Y. S. 2d 5 (1952) (employee of con- 
signee using dolly to move cabinets from truck to consignee’s store claimed coverage under 
truck policy for liability for injury to pedestrian when cabinet fell off dolly and struck 
pedestrian on sidewalk) ; Bituminous Cas. Corp. v. Travelers Ins. Co., 122 F. Supp. 197 
(D.C. Minn. 1954) (operator of power shovel which injured truck owner while shovel 
was loading truck claimed coverage under the omnibus clause of the truck policy) ; Liberty 
Mut. Ins. Co. v. Steenberg Construction Co., 225 F. 2d 294 (C.A. 8th, 1955) 
(general contractor directing movements of subcontractor’s truck backing to deliver con- 
crete claimed coverage under subcontractor’s policy for injury caused by truck); Ar-Glén 
Corp. v. Travelers Ins. Co., 167 N.Y. S. 2d 332 (1957) (shipper of bananas which in- 
stalled a defective temporary propane gas heater in trailer to protect bananas claimed 
coverage under truck policy for injury to truck driver resulting from explosion) ; Tri-State 
Concrete, Inc., v. Nationwidé Mut. Ins. Co., 5 App. Div. 2d 384, 172 N.Y. S. 2d 123 
(1958) (concrete company contracting to supply batch .mix concrete at construction 
site claimed coverage under truck policy when driver of truck hired by concrete company 
to deliver concrete backed the truck over O’Brien) ; and Indemnity Ins. Co. of N. A. v. Old 
Dominion Hoisting Service; Indemnity Ins. Co. of N. A. v. Kemp-Smith Co., 231 F. 2d 
382 (D. Col. 1958) (crane owners moving steel beam earlier lifted off truck claimed 
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coverage under truck policy for liability for electrocution of employee of general contrac- 
tor guiding steel beam when boom of crane struck high tension wire). See, further, 
Woodrich Construction Co. v. Indemnity Ins. Co., 252 Minn. 86, 89 N.W. 2d 412 
(1958) which did involve a general liability policy, too, but where the named insured 
thereunder, who was a general contractor and who controlled the area and supervised the 
movements of a truck hired by a subcontractor, was held to have coverage under his 
general liability policy for negligence in general business operations and coverage, as 
“‘using’’ the truck, under the omnibus clauses of each of three automobile policies issued, 
respectively, to the general contractor, the subcontractor, and the truck owner. 

™ See Employers Mutual Liab. Ins. Co. of Wisconsin v. Pacific Indemnity Co., 
167 Cal. App. 2d 369, 334 P. 2d 658 (1959), where Atkinson held a comprehensive 
general liability policy and a comprehensive automobile liability policy with different 
insurers. The Travelers Insurance Company issued its automobile policy to a truck owner 
covering its truck and its liability policy to the owner of a crane covering the crane. The 
crane and its operator and the truck and its driver were rented to Atkinson. The truck 
driver was instructed to take the truck to a railroad spur track to be loaded with steel 
piling. The truck driver, who was to report to Atkinson’s men and take orders from 
them, parked the truck adjacent to a gondola car in the railroad yard. The truck was 
being loaded with steel sheet pilings, which were hoisted from the gondola car to the 
truck by means of the crane. In the gondola car were employees of Atkinson. Loading 
of the truck commenced with those employees attaching a single piling to the boom hooks 
of the crane. They then signalled the crane operator, who transported the piling over to 
the truck. After twelve pilings had been loaded, the Atkinson men in the gondola car 
attached a thirteenth piling to the crane hooks. In some manner, an additional fourteenth 
piling became wedged into the secured thirteenth piling. The truck driver called the crane 
operator’s attention to this. The latter attemped to dislodge the extra piling by banging 
it within the gondola car. The Atkinson men in the gondola car signalled the operator 
to lift the load from the car. The operator lifted it, moved it over to the bed of the truck 
and lowered it into the truck, under the direction of the truck driver. When about six 
inches from the bed of the truck, the wedged fourteenth piling broke loose from the 
secured thirteenth piling, bounced off the truck bed, and severely injured the truck driver 
who brought suit against everyone concerned. The general liability insurer of Atkinson 
tendered to Atkinson’s automobile insurer the defense of Atkinson. The automobile 
insurer refused. The general liability insurer tendered the defense of Atkinson to the 
Travelers as the automobile insurer of the owner of the truck and as the liability insurer 
on the crane. These tenders were accepted. After settlement negotiations in which Atkin- 
son’s automobile insurer refused to participate, the action of the injured truck driver 
was settled for $50,000, the Travelers paying $15,000 under its automobile policy on 
the truck and $17,500 under its crane policy. The general liability insurer on behalf 
of Atkinson contributed $17,500. The general liability insurer then brought action against 
Atkinson’s insurer to recover the $17,500 paid by it, claiming to be subrogated to 
Atkinson’s rights under its automobile policy. The Superior Court found that the accident 
resulted from the negligence of Atkinson’s employees in loading the truck, that the crane 
owner and truck owner were not independent contractors in relation to Atkinson as 
respects the loading of the truck, that Atkinson’s automobile policy specifically covered 
loading of the truck with coverage extended to any company legally responsible for the 
use of the hired truck, that the premises where the accident occurred were not owned, 
rented or controlled by Atkinson, that the general liability policy excluded automobile 
accidents including the loading and unloading thereof, and that the general liability insurer 
succeed to all rights of Atkinson under the equitable doctrine of subrogation and was 
entitled to recover the amount paid in settlement. Atkinson’s automobile insurer appealed. 
The District Court of Appeal affirmed, holding (1) that the general liability policy did 
not cover the accident and hence its payment of a portion of the truck driver’s damages 
was not required by its policy, since (a) the policy excluded automobiles away from 
premises owned, rented or controlled by Atkinson, including the loading and unloading 
thereof ‘‘on such premises,” (b) the accident took place on premises neither owned, rented 
or controlled by Atkinson, and (c) there was evidence to support the Superior Court’s 
findings that the injuries were caused by Atkinson’s negligence and that the crane owner 
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and the truck owner were not “independent contractors’ in relation to the loading of the 
truck, (2) that Atkinson’s automobile insurer was cleariy liable to Atkinson under its 
automobile policy, as the truck was hired by Atkinson and was being used by its employee, 
in the scope of his employment, and that the accident occurred while the truck was being 
loaded, (3) that Atkinson’s automobile insurer did not cover the crane but did cover 
loading of the truck by the crane, (4) that, although the general liability insurer was 
not liable under its general liability policy and Atkinson’s automobile insurer was liable 
under its automobile policy, the general liability insurer was entitled to recover all of 
its payment (against the argument that it was a volunteer) for the reason that it had an 
interest to protect in making the payment arising from the facts that (a) the automobile 
insurer insisted that the general liability insurer covered and that the automobile insurer 
did not, (b) the settlement resulted in a lesser amount than the general liability insurer 
might have to pay, if liable, and then the automobile insurer would have to pay under 
the clear terms of its policy, (c) the general liability insurer was under a moral obli- 
gation to protect Atkinson which had purchased all the insurance it could, and (d) to 
“leave Atkinson unprotected would have injured the very valuable business relationship 
between Atkinson’’ and the general liability insurer ‘‘and likewise would have injured 
the insurance business generally,’ (5) that there was no reason why (as argued) the 
Travelers should have paid the $50,000, since the evidence failed to show any negligence 
on the part of the crane owner or its employees and the policy on the crane merely covered 
the crane owner and no one else, (6) that the Travelers’ policy on the truck and the 
policy of Atkinson’s automobile insurer for the use of the hired truck covered the em- 
ployees of Atkinson and of the crane owner, and (7) that ‘‘the liability of the negligent 
employees was primary and hence the policies covering the employees must be exhausted 
before Travelers’ policy on the crane owner or the policy of the general liability insurer 
on Atkinson (if it had covered Atkinson) could be resorted to.” 

7 See R. H. Macy & Co. v. General Acc., Fire & Assur. Corp., 4 Misc. 2d 89, 148 
N.Y. S. 2d 10, (1955), where television sets were being unloaded at Macy’s store in 
New York from a truck owned by a trucking company. The truck was backed onto a 
platform. The television sets were being unloaded upon skids supplied by Macy’s. One of 
the skids was defective and an employee of the consignor of the merchandise, working 
alongside the truck driver, was injured when he stepped on the defective skid and fell be- 
cause of the defect. A year later, the injured brought action against Macy’s which was 
defended by Macy’s general liability insurer. Two years later (three years after the 
accident), Macy’s and the general liability insurer made the initial demand that the auto- 
mobile insurer on the truck defend Macy’s and cover the risk. Macy’s brought an action 
for a declaratory judgment against the automobile insurer. The Special Term declared that 
the automobile insurer had no responsibilities because, while Macy’s was “‘using the truck’’ 
and was utilizing its defective skid to facilitate the unloading so as to become an “‘insured”’ 
under the omnibus clause of the automobile policy and thus entitled to defense and protec- 
tion by the automobile insurer, it lost its coverage by its ‘‘flagrant failure to comply’’ with 
the Notice of Accident Condition of the automobile policy. 

™ See Glenns Falls Ind. Co. v. Atlantic Bldg. Corp., 199 F. 2d 60 (C.A. 4th, 1952) 
(insurer claiming subrogation against president of named insured corporation for loss 
arising from assault and battery by president) and American Sur. Co. of N.Y. v. Diamond, 
1 N.Y. 2d 594, 136 N.E. 2d 876, (1955), reversing 285 App. Div. 1138, 142 N.Y. S. 
2d 364 which affirmed without opinion 206 Misc. 309, 133 N.Y. S. 2d 697 (insurer 
claiming subrogation against driver who fatally injured spouse—and not covered because 
of Section 167,3 Insurance Law of New York—in case owner of car should be liable). 


© See Maryland Cas. Co. v. Employers Mut. Liab.. Ins. Co. of Wisconsin, 208 F. 2d 
731 (C.A. 3rd, 1953), reversing 112 F. Supp. 272 (general liability insurer against 
automobile insurer as the only insurer of negligent truck driver for injury by truck at a 
point on street where driveway leading from street to insured “‘premises crosses the public 
sidewalk’) Fireman’s Fund Ins. Co. v. Service Mutual Ins. Co., F. Supp., (S.D. Tex., 
1959) (general liability insurer of contractor against automobile insurer of contractor as 
the only insurer of negligent truck driver for injury on public highway held to be under 
“‘control’”’ of contractor) ; Consolidated Shippers v. Pacific Employers Ins. Co., 45 Cal. 
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App. 2d 288,114 P.2d 34 (1941) (insurer with nonownership policy issued to shipper 
against owner-driver insured only by truck policy issued to him); Standard Sur. & Cas. 
Co. of N.Y. v. Metropolitan Cas Co. of N.Y., 45 Ohio, L. Abs. 428, 67 N.E. 2d 634 
(1945) (nonownership insurer of employer against automobile insurer covering employee’s 
automobile as only insurer of employee driving his own automobile); American Auto. 
Ins. Co. v. Indemnity Ins. Co. of N. A. 108 F. Supp., 221, (E. D. Pa. 1952), aff. 223 
F. 2d 622: Central Sur. & Ins. Corp. v. London & Lancashire Ind. Co. of America, 
181 Wash. 353, 43 P. 2d 12 (1935) (each involving nonownership insurer of employer 
against automobile insurer of employee’s automobile as only insurer of employee driving 
automobile hired by him) ; Maryland Cas. Co. v. Aetna Cas. & Sur. Co. 191 Va. 225, 
60 S.E. 2d 876, (1950) (nonownership insurer of employee estopped to deny coverage 
for employee against general liability insurer of employer with regard to an accident 
caused by employee while driving his own automobile on premises of employer) ; Con- 
tinental Cas Co. v. Phoenix Construction Co., 46 Cal. 2d 423, 296 P. 2d 801, 57 
A. L. R. 2d 914 (1956) (insurer with hired car policy against owner of hired car insured 
only by truck policy issued to it); Insurance Company of Texas v. Employers Liab. 
Assur. Corp., 163 F. Supp. 143 (S.D. Cal. 1958) (insurer of automobile under policy 
without an omnibus clause against insurer with hired car policy as only insurer of driver 
of hired car) ; Home Ind. Co. v. Humble Oil & Refining Co., 314 S.W. 2d 861, Tex. Civ. 
App. 1958), error refused, 317 S.W. 2d 515 (insurer of employee’s automobile against 
employer-self insured as primary insurer of employee driving employer’s automobile) ; 
American Auto. Ins. Co. v. Republic Ind. Co. of America, ........ Cw. Ag 2c... ‘ 
334 P. 2d 266 (1959) (insurer liable for use of Temporary Substitute Automobile 
against insurer of owner of that automobile as primary insurer under omnibus clause 
read into policy by the court). 

& Wagman v. American Fid. & Cas. Co., 304 N.Y. 490, 109 N.E. 2d 592 (1952), 
afirming 279 App. Div. 993, 112 N.Y. S. 2d 662, which affirmed 201 Misc. 325, 
108 N.Y. S. 2d 854. 

® Bond Stores, Inc., v. American Fidelity & Casualty Company, 133 N.Y. S. 2d 
297 (1954). 

8 Greaves v. Public Service Mut. Ins. Co., 5 N.Y. 2d 120, 155 N.E. 2d 390, 181 
N.Y. S. 2d 489 (1959), affirming 4 App. Div. 2d 609, 168 N.Y. S. 2d 107 (1957), 
which reversed 156 N.Y. S. 2d 754 (1956). 

* Maryland Casualty Co. v. New Jersey Manufacturers Cas. Ins. Co., 43 N.J. Super. 
323, 128 A. 2d 514 (1957). 

48 N.J. Super. 314, 137 A. 2d 577 (1958). 

*%26N.J. 301, 139 A. 2d 588 (1958). 

“28 NJ. 17, 145 A. 2d 15 (1958). 

8 Spurlock v. Boyce-Harvey Machinery, Inc., 90 So. 2d 417 (La. App. 1956). 


® Schneider v. Texas Company, 244 Minn. 131, 69 N.W. 2d 329 (1958). 


® Travelers Ins. Co. v. American Fidelity & Cas. Co., 164 F. Supp. 393 (D.C. Minn. 
1958). 

™ Erie Railroad Co. v. Tompkins, 304 U.S. 64, 82 L. Ed. 1188, 58 S. Ct. 817 
(1938). 


"U.S.F. & G. v. Church, 107 F. Supp. 683 (N.D. Cal. 1952). 

* Canadian Ind. Co. v. U.S.F. & G. Co., 213 F. 2d 658 (C.A. 9th, 1954). 

* Pacific Employers Ins. Co. v. Hartford Acc. and Ind. Co., 228 F. 2d 365 (C.A. 9th, 
1955), cert. den., Hartford Acc. and Ind. Co. v. Pacific Employers Ins. Co. 352 U. S. 
826, 1 L. Ed. 2d 49, 77 S. Ct. 38 (1956). 

® Pleasant Valley Lime Bean Growers and Warehouse Ass’n. v. Cal-Farm Ins. Co., 
142 Cal. App. 2d 126, 298 P. 2d 109 (1956). 

% Bituminous Cas. Corp. v. American Fid. & Sur. Co., 22 Ill. App. 2d 26, 159 
N.E. 2d 7 (1959). . 

% Federal Insurance Company v. Michigan Mutual Lieb. Co., 172 F. Supp. 858 
(E.D. Pa. 1959). 
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The Employee Exclusion in Liability 


Insurance Polictes 


By BEN RAMSEY* 


: COLONIAL TIMES, and even back to ancient 
times, though men who went down to the sea were wards of the ad- 
miralty, their land laboring brothers have never been the wards of any 
judicial body. It has only been in our own time that men who labor 
with their hands have been able to achieve some measure of pay and 
employment protection through trade unions. But even today, employees 
are still excluded from benefits under most liability insurance policies. 
Perhaps that is unavoidable; the burden may still be too great for indus- 
try to carry. Yet, some policies do protect employees under certain 
circumstances, e.g., an employee is an additional insured under an auto- 
mobile liability policy while driving the insured vehicle with permission 
of the named insured. He is still excluded, however, from making a re- 
covery personally against his employer’s insurer under sach a policy. 

All standard liability insurance policies issued today contain an exclu- 
sion for injuries to or death of employees of the insured. The phraseology 
varies somewhat with each type of policy, the variation, ordinarily, con- 
forming to the needs of a particular line of insurance. For example, auto- 
mobile liability policies exclude “‘bodily injury to an employee of the 
insured arising out of and in the course of (1) domestic employment by 
the insured, if benefits therefor are in whole or in part either payable or 
required to be provided under any workmen’s compensation law, or (2) 
other employment by the insured,”’ and fellow employees of an omnibus 
insured. This exclusion reads, “to any employee with respect to injury 
to or sickness, disease or death of another employee of the same employer 
injured in the course of such employment in an accident arising out of 
the maintenance or use of the automobile in the business of such employer.” 

The Comprehensive General Liability Policy, in addition, provides 
that it does not apply ‘‘to any obligation which the insured or any carrier 
as his insurer may be held liable under any workmen’s compensation, 
unemployment compensation or disability benefits law, or under any 
similar law.” 


* Member of Funderburk, Murray & Ramsey, Houston, Texas. Address before the 
Nineteenth Annual Convention in Miami Beach on August 20, 1959. 
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The Garage Liability Policy, too, has an exclusion in the omnibus 
clause for fellow employees, which is sometimes called the “‘cross-employee 
exclusion,”’ along with the usual exclusion with reference to bodily injury 
and medical payment as a result of “‘bodily injury to or sickness, disease 
or death of any employee arising out of and in the course of his employ- 
ment by the insured.” 

The Schedule Liability Policy and/or Manufacturers and Contractors 
Liability Policy does not have an omnibus clause, but under its Exclu- 
sions, it excludes employees who are injured in the course and scope of 
their employment for the insured. Employees are also excluded under 
the medical phase of the policy. 

Lastly, the Farmers Comprehensive Liability Policy excludes farm 
employees unless specifically declared in the policy; any employees em- 
ployed in violation of the law as to age if using power-driven machines, 
other than an automobile, or arising out of the construction, alteration 
or demolishing of any structure; any employee of the insured arising out 
of and in the course of his employment by the insured if benefits thereof 
are in whole or in part either payable or required to be provided under 
any workmen’s compensation law, or if the insured has in effect on the 
date of the occurrence a policy providing workmen’s compensation bene- 
fits for such employees, i.e., a voluntary workmen’s compensation policy. 

The general substance of these provisions are supposed to be sub- 
stantially the same, and they are ordinarily referred to as the “employee 
exclusion”’ or “‘cross-employee exclusion.’”” Even so, the courts have given 
various interpretations to them, some of which will be reviewed in this 
paper. 

GENERAL 

To give you an idea of how involved this problem can become, con- 
sider the rather recent case of Travelers Insurance Company v. American 
Fidelity & Casualty Co., et al,1 wherein the Travelers Insurance Company 
brought an action as a subrogee of The Texas Company and George 
Gilbert. Gilbert was an additional insured under an automobile indem- 
nity policy issued to The Advance Express Company by the American 
Fidelity & Casualty Co. Advance operated a freight office in St. Paul, 
Minnesota. A man named Schneider was employed there to make pickups 
and deliveries for Advance. On October 10, 1949, Schneider was directed 
by his employer to make a delivery of freight to The Texas Company 
with a tractor and semi-trailer truck covered by the American Fidelity & 
Casualty Co. policy. When Schneider arrived at The Texas Company 
yard he was directed by an employee of The Texas Company, a man 
named Gilbert, to back the semi-trailer onto a driveway for unloading. 
In the process of unloading, Schneider sustained severe injuries, due to 


164 F. Supp. 393 (D.C. Minn. 1958). 
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the negligence of Gilbert. Schneider collected benefits under the Minnesota 
Workmen’s Compensation Act and subsequently sued The Texas Com- 
pany and Gilbert. Schneider recovered a judgment. 
When he filed the suit, the papers were tendered to American Fidelity 
&% Casualty Co. by The Texas Company to defend the common law 
action. American Fidelity & Casualty Co. refused. Travelers had a com- 
prehensive general liability policy issued to The Texas Company. Trav- 
elers satisfied the judgment and then sought reimbursement from Ameri- 
can Fidelity & Casualty Co. The latter’s policy had an omnibus clause 
extending coverage to persons operating or using the insured vehicle with 
the permission of the named insured. Hence, Travelers contended that 
American had the primary coverage and was charged with the duty under 
its policy to defend and indemnify Texas and Gilbert for any judgment 
rendered against them. The Court stated, after quoting the policy, 
“The fact that Schneider was an employee of Advance, the named 
insured, and under the terms of the policy Advance has no insurance 
protection against the claim by Schneider, does not operate to ex- 
clude coverage to Texas and Gilbert for a claim by Schneider.” ? 

The Court then concluded that the Travelers policy provided coverage 

for Texas but not Gilbert for liability resulting from Schneider’s injuries: 
“As the sole insurer of the employee, Gilbert, ultimate liability rests 
upon American; and Travelers, as subrogee of the rights of Texas, 
is entitled to recover the amount of Schneider's judgment from 
American. * * * Further, American was the sole insurer of Gilbert, 
and as to him no concurrent insurance was in force.’’ * 

The law in Minnesota allows a recovery by the employer against the 
servant arising out of the negligent injury of a third person.* This is 
also the law in most states. 

On the other hand, in Travelers Insurance Co. v. Ohio Farmers In- 
demnity Co.,> an employee of the named insured was injured while 
assisting an employee of third party in unloading corn from the named 
insured’s truck at a third party’s plant. The employee sued the third 
party for the injuries. —The Court found that the insurer of the named 
insured was not obligated under the terms of the liability policy to defend 
the action. The reason for its conclusion was that the omnibus clause 
of the policy defined the insured to include the named insured and any 
person or organization legally responsible for the use of a car with per- 
mission of the named insured. The Court’s reasoning ran like this: 

‘There is no ambiguity in the exclusion clause of Defendant’s policy, 
and no inconsistency is shown between this and other clauses of the 


? Ibid. at 400. 

* Ibid. at 401. 

“Ibid. at 401, note 10. 

5292 F. 2d 132 (C.A. 6th, 1958). 
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instrument. * * * The true construction of Defendant’s policy is 
that no employee of the named insured engaged in the insured’s busi- 
ness can recover against anyone included as an additional insured.” ® 


The Court quoted Judge John J. Parker in Lumber Mutual Casualty 
Insurance Co. of N. Y. v. Stukes, et al., as follows: ‘“There can be no 
question that the purpose was to apply the exclusion to employees of an 


additional insured as well as to those of the named insured * * *,’’ 7 
wherein it was applied to an employee of an independent contractor. 










WHo Is THE INSURED? ® 


This brings us to the crucial question of, ““Who is the insured?” As 
already seen, the courts have not agreed on the answer to this question 
either. 

One of the latest cases on this question is Standard Oil Co. of Texas 
v. Transport Insurance Co., et al.? The facts leading up to the original 
suit were as follows: Annis, an employee of the Transport Company, 
was injured by an explosion at the loading docks of Standard in El Paso, 
Texas, while a Transport Company truck was being loaded with diesel 
fuel by Standard. Annis received benefits under the Texas Workmen’s 
Compensation Act from his employer’s policy, and then brought suit 
against Standard, alleging various acts of negligence. 

Standard requested Transport Company to defend this suit, through 
the insurance company, under its comprehensive general automobile lia- 
bility policy. The insurance company refused to do so, and Standard 
brought suit against the insurance company asking for a declaratory 
judgment defining the terms of the policy. 

As can be seen from these facts, the precise question in the case is 
whether the employee exclusion in the standard automobile liability 
policy prevents coverage where the claimant is an employee of the name 
insured but is not an employee of the additional insured against whom 
the claim is brought. 

The Court properly reviewed the various sections of the insurance 
policy, not only the exclusions but the “insuring agreement’’ and the 
“‘severability of interest’’ clause, and then noted that it is basic under the 
standard automobile liability policy that the omnibus clause covers not 
only the named insured but also anyone operating the vehicle with the 
named insured’s permission. The Court also observed that the whole 
contract must be reviewed as written, and in the absence of limiting lan- 
guage the usual and ordinary meaning must be applied. The Court con- 
cluded its opinion as follows: 



































* Ibid. at 133. , 

7164 F. 2d 571, 573 (C.C.A. 4th, 1947). 

§ Risjord & Austin, Who Is The Insured?, 5 Fed. Ins. Counsei Quar. 52 (Oct. 1954). 
®17 Automobile Cases 2d, 45 (Texas 1959). 
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“Tt would seem that the writers of the policy conditions intended, 
by employing language used in the severability of interest clause in 
the standard policy forms, to extend, and not limit, the coverage 
afforded by the previous policies. By severing the interests in the 
case at bar, Standard is an insured under the ‘omnibus clause,’ being 
sued by an employee of the named insured, but not by an employee 
of Standard. Under the exact terms of the policy, as written, we 
can reach no other conclusion but that Standard is entitled to the 
protection of the automobile liability policy carried by the Transport 
Company, as an insured, under the omnibus clause, and where its 
interests are severed from those of the named insured. Language of 
an insurance policy which is susceptible of more than one construc- 
tion should be interpreted strictly against the insurer, and liberally 
in favor of the insured. Standard, not being the employer of Annis, 
was not obligated to Annis under the Workmen’s Compensation 
Law as an exclusion under section (f), nor was Annis an employee 
of the insured in the course of his employment by insured (Stand- 
ard) as excluded in section (g) of the present policy. Had the 
policy writers wanted to exclude an employee of the named in- 
sured from this type of coverage, they could have done so with the 
inclusion of the necessary language; but they did not.’’?° 

A Tennessee Court quite properly held that where the named insured 
authorized an agent to use his automobile and an employee of the agent 
was injured, the named insured nevertheless had coverage and the in- 
surance company was obligated to defend the lawsuit." 

The cases cited herein are supported by a number of other cases, and 
although there are many cases to the contrary, these appear to be the 
better view.12 Hence, it would appear that the proper construction of 
the words “‘the insured” as applied to the exclusion in question operates 
to exclude coverage only in cases where the injured party is the em- 
ployee of the particular insured claiming coverage under the policy, 
whether such insured be the named insured or an additional insured 
under the omnibus clause. 


WHo Is AN EMPLOYEE? 


What is the gauge to be used in applying this exclusion? To a 
poet, a “rose is a rose is a rose is a rose.””1% To an underwriter, and 





© Ibid. at 48. 
™ New v. General Casualty Co. of America, 133 F. Supp. 955 (D.C. Tenn. 1955). 
%2 Greaves v. Public Service Mutual Ins. Co., 168 N.Y. Supp. 2d 107, 4 A.D. 2d 
609 (Sup. Ct. of New York, 1957). Pleasant Valley Lima Bean Growers & Warehouse 
Assoc. v. Cal-Farm Ins. Co., 142 C. 2d 126, 298 P. 2d 109 (1956). Motor Vehicle 
Cas. Co. v. Smith, 247 Minn 151, 76 N.W. 2d, 486 (1956). Pullen v. Employers 
Liability Ins. Corp., 230 La. 867, 89 So. 2d 373 (1956). Maryland Casualty Co. v. 
New Jersey Manufacturers Cas. Co., 15 N.J. 20, 145 A. 2d 15 (1958). Gitndler v. 
Harleysville Mutual Cas. Co., 49 F. Supp. 745, Aff'd. 135 F. 2d 215 (C.C.A. 3rd, 
1943). Katfer v. Georgia Casualty Co., 67 F. 2d 309 (C.C.A. 9th, 1933). Farm 
Bureau Mutual Auto Insurance Co. v. Smoot, 95 F. Supp. 600 (D.C. W. Va. 1950). 
* Gertrude Stein, Sacred Emily. 
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some courts, an employee is an employee is an employee. Such defini- 
tions, of course, are wholly inadequate. There are many factors to be 
considered in determining whether one person is an employee of another 
person. Consideration should be given to the following in the light of 
this exclusion: ‘ 


(1) Was there a contract of hiring, either oral or written, with 
an understanding as to wages, hours, and the work to be done? 


(2) Did the parties possess the capacity to contract? 

(3) Was the employee within the course and scope of his employ- 
ment for his employer at the time of his injuries? Was he furthering 
the interest of his employer at the time of the accident? 

(4) Was he using a motor vehicle at the time of the accident? 

(5) Who furnished the transportation to and from work for the 
employee? a. Was he paid for his travel time? b. Was the transportation 
a part of the consideration for his employment? 

(6) Are the parties neighbors or related by blood? 

(7) What has been their employment relationship in the past? 

(8) Who is the person claiming coverage under the policy? 


What is his contractual relationship to the injured person? What is 
the injured’s person contractual relationship to the named insured? 


Furthermore, it is the recognized law in the field of insurance that 
the construction of a policy is to be construed most strongly against 
the insurer. That has not always been true with reference to this 
exclusion. 

However, the Court understood the problem and correctly applied 
this law in Allied Mutual Casualty Co. v. Askerud.1* This was a case 
in which an MCL policy had been issued to the insured. He and a 
partner were building a new house. The insured’s father was a watch- 
man in another city, but visited his son periodically, and while visiting 
he helped his son work on the new building. The father was not paid 
anything in the way of money. And the question, of course, was, 
“Is he (the father) an employee of the insured (the son)?’’ In dis- 
cussing the ultimate question, the Supreme Court of Minnesota said, 


“We do not think it would be a reasonable construction of the 
policy to hold that, where a member of the family of the insured 
voluntarily and gratuitously assists in some activity on the premises, 
he would be considered to be engaged in the employment of the 
insured. * * * We, accordingly, hold that the injury to the 
insured’s father is covered by the provisions of the general liability 
policy.”’ 4 


“49 Fire & Cas. Cases, 843 (Minn. Sup. Ct. 1959). 


* Ibid. at 846. 
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However, if payment is actually made under a contract of hire, then 
that person becomes an employee, regardless of whether his employment 
be regular and continuous, or incidental and temporary.4® The same 
rule is applicable to a part-time employee while being transported to a 
place to load a truck, even though he works sporadically." 


It is ordinarily a jury question as to whether a person is an employee 
of his neighbor when he is not compensated in money but exchanges 
work with him.1® One court has held that an occasional, incidental or 
casual employee, even though he is not a regular employee, is excluded 
under the automobile policy. It was said that his work was ‘‘not a mere 
chore, but substantial, ordinary and reoccurring and part of the insured’s 
regular business.” 1® But if this occasional, incidental and neighborly 
act is without pay, the person is not an employee.?° 

The same reasoning is found in Standard Accident Ins. Co. v. 
Swift,?1 where a school was the insured and operated a summer camp. 
One of the students, Swift, did farm chores for his tuition. At the 
time of the accident he had volunteered to help harvest, load and haul 
in the hay. The Supreme Court of New Hampshire was of the opinion 


that, 
‘“* * * a student who participated in the same work, sport and 
recreation as his fellow-students and was subject to no hazards 
which they were not likely to encounter, did not become an ‘em- 
ployee’ merely because he assumed some additional responsibility 
as part payment of his tuition.’’** 


In McMann v. Faulstich,** the insured’s son operated a farm and 
McMann was a guest of the son. McMann went with a driver to get 
cow feed and while there the truck backed over him, injuring him 
severely. The Wisconsin court found that McMann was a volunteer 
and not an employee of the driver. The driver was not an employee 
of the son nor the named insured. The driver was the only defendant 
and coverage was found to be in order. Undoubtedly this was the 
correct interpretation, and so was the interpretation given in Sills v. 
Sorenson,** in which Sorenson was an employee of a printing company. 
Sills was the foreman of the printing company. Sorenson wanted a 


#8 National Union Indmenity v. Mintard, 310 S.W. 2d 793 (Ky. 1958). 

™% General Accident Fire & Life Assur. Corp. v. Gutfreund’s Olympia Market, 165 
N.Y.S. 2d 930 (N.Y. 1957). 

#8 Patty v. State Farm Mutual Auto Ins. Co., 228 F. 2d 363 (Tenn. 1955). 

*° State Farm Mutual Auto Ins. Co. v. Brooks, 136 F. 2d 807 (C.C.A. ...... sshd. a) 
Cert. Den., 320 U.S. 768, 88 L.Ed. 459, 64 Sup. Ct. 80. 

*© Bean v. Gibbons, 175 Kan. 639, 265 P. 2d 1023 (1954). 

92 N.H. 364, 31 A. 2d 66 (1943). 

= Ibid. at 68. 

3259 Wis. 314, 47 N.W. 2d 317 (1951). 

4192 Wash. 318, 73 P. 2d 798 (Wash. 1937). 
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witness to paying a dental bill and asked Sills to accompany him the 
following Saturday morning to the dentist’s office, and agreed to pay 
Sills $2.00 to be a witness. After the visit to the dentist’s office, there 
was an automobile accident in which Sills was injured. The Wash- 
ington Court observed, during the course of its opinion, that an em- 
ployee means a servant and imports some sort of continuous service 
rendered for wages or salary and subject to the direction of the employer 
as to how the work is to be done. This is always important. The 
Court said the exclusion had reference to habitual or customary occu- 
pation, rather than the casual transaction which Sills was at that time 
engaged in performing. Consequently, it was held that Sills was an 
independent contractor and not an employee of Sorenson. But if a 
person is hired to solicit magazines, and transportation is furnished as 
part of his employment, then he is an employee and the exclusion is 
applicable.2> The fact that the number one truck driver is occupying 
a sleeping berth of the truck at the time of the accident does not prevent 
him from being an employee within a public liability policy at such 
time. He was still within the course and scope of his employment at 
the time of the accident.*® 

It has been said an official of a town or village is not an employee 
of the village.27 Neither is a volunteer fireman an employee of the city.?® 
And a deputy sheriff is said not to be an employee of the County 
Sheriff.?9 

Is AN EMPLOYEE EXCLUDED WHILE ON His Way To 
OR FROM WORK? 


In Webb v. State Farm Mutual Automobile Ins. Co.,°° the insur- 
ance policy involved provided that it did not apply ‘‘to any employee 
with respect to injuries * * * to another employee of the same em- 
ployer injured in the course of such employment in an accident arising 
out of the maintenance or use of the automobile in the business of 
such employer.’”’ Webb was an employee of the Board of Education, 
Mengo County, West Virginia, as a carpenter. He lived about 32 miles 
from the place of his employment. He rode with a fellow employee 
who drove the employer’s truck, and his injuries occurred while on his 
way home in his employer’s truck. The Court was of the opinion that 
where the employer furnished the transportation, there was an implied 
contract for such transportation, making it necessary and incidental to 





* Getlin v. Maryland Casualty Co., 196 F. 2d 249, 50 A.L.R. 2d 73 (C.C.A. 9th, 
1952). 

* Tri-State Casualty Ins. Co. v. Loper, 204 F. 2d 557 (C.A. 10th, 1953). 

* Home Indemnity Co. of N.Y. v. Village of Plymouth, 146 Ohio 96, 64 N.E. 2d 
248 (1945). . 

8 Indemnity Ins. Co. of N.A. v. Town cf Milford, 218 F. 2d 602 (1954). 

® Johnson v. U.S.F.8G., 91 S.E. 2d 779 (1956). 

151 F. Supp. 359 (D.C. W.Va. 1957). 
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his employment, and consequently the furnishing of it was not a mere 
favor to the employee. 


Likewise, in State Farm Mutual Automobile Ins. Co. v. Braxton,** 
the Federal Judge stated, ‘It is well settled that the primary purpose 
of an exclusion clause in a public liability policy is to draw a sharp 
line between employees who are excluded and members of the general 
public.’ The Court then concluded that his transportation was inci- 
dental to and part of his employment and he was still an eimployee at 
the time of the accident. Ordinarily, however, an employee must be 
actually engaged in the business of the employer at the time of the 
injury,** for the phrase, “engaged in the employment” can fairly be 
construed as meaning, active in the work for which the employee was 
employed and paid to do.*4 Usually, everyone who is engaged in the 
business or occupation of a person is his employee, but not every em- 
ployee is engaged in the business or occupation of that person all the time. 

In Elliott v. Behner,> ““* * * Elliott had finished eight hours 
work for the County. The trip home in the truck was-no part of his 
employment. He paid nothing for it and could ride in the truck or 
not as he saw fit. He was performing no service for the County when 
thus riding * * *’’ In the second place, the Court concluded that 
should the transportation be an “implied condition of the contract of 
employment” still Elliott was not engaged in the business or occupation 
of the County when he was killed. But in Lunt v. F. & C. Co. of 
N. Y.,°® it was held that where a person was being transported to and 
from work by his employer and suffered injuries en route to his work, 
such injuries arose out of and in the course of his employment.** 
Stronger reasoning and better facts are found in Security Insurance Co. 
v. Jay,*8 where the employee worked on a corn crib in the morning, 
then went to lunch with his employer. On his way back to the crib 
he assisted in loading the truck and was riding on a trailer when the 
tongue came loose, fatally injuring him. Under such facts, he was held 
to be an employee, and hence excluded from coverage. If that be true, 
_then certainly an employee riding to and from a tobacco field as part of 
his work is excluded.*® 


* 167 F. 2d 283 (C.C.A. 4th, 1948). 

*® Ibid. at 284. 

8 Rickenbacker v. Layton, 59 F. Supp. 156 (D.C. 5. Car. 1945); 58 F. Supp. 452 
reversed by 146 F. 2d 751 (C.A. 4th, 1954). 

* Francis v. Scheper, 326 Mich. 441, 40 N.W. 2d 214 (1949). 

150 Kan. 876, 96 P. 2d 852, 854 (1939). ; 

* Constantine v. F. & C. Co. of N.Y., 139 Me. 218, 28 A. 2d 736 (Maine 1942). 

37 See also Webb v. American F. & C. Co., 148 Fla. 714, 5 So. 2d 252 (Fla. 1941). 
where an employee was injured while being transported to work by a fellow employee. 
Accord: Employers Liability Assurance Corp. v. Owens, 78 So. 2d 104 (Fla. 1955). 

* 109 Fed. Supp. 87 (Minn. 1952). 

© Hartford Acc. & Indem. Co. v. Hudson et al, 124 F. Sup. 666 (D.C. Ky. 1954). 
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It has also been held that a school teacher riding a school bus is an 
employee of the school within this exclusion.*® Also, where the em- 
ployer agrees to furnish the transportation as part of the employment, 
the employee is excluded.*! But an employee who has completed his 
work and is just riding in the employer's vehicle is no longer an 
employee and certainly should not be excluded under the policy.* 
A fortiori, where the employee had finished his day’s work as a cotton 
picker and was being taken home by the named insured’s wife, the trans- 
portation not being a part of his hire, his injuries did not arise out 
of and in the course of his employment.* 


MINORS AND CHILD LABOR LAWS 


This exclusion and its application to minors has been before the 
courts on several occasions. The leading case on the subject is Scarpelli 
v. The Travelers Indemnity Company of Hartford.4* The insured, 
Scarpelli, operated a retail meat market in Chicago. Prior to July 29, 
1956, he employed Joseph Chavez, 15 years of age. On the day 
of the accident, Chavez was operating a power machine and there- 
fore was employed in violation of the Illinois Child Labor Law. Scar- 
pelli had workmen’s compensation coverage and liability coverage. The 
latter had an employee exclusion. Chavez’ attorney refused work- 
men’s compensation, filing a common law action instead. A summary 
judgment was entered, finding that Chavez was illegally hired and that 
he had the right to bring an action at common law. 


As soon as that happened, Scarpelli instituted a declaratory judgment 
against his insurance company. The insured contended that Chavez was 
not an employee since he was employed in violation of the Child Labor 
Law. The Illinois Court disagreed, writing, 


“A minor desiring to bring an action in common law for injuries 
received while illegally employed can only do so upon compliance 
with provisions of the Illinois Workmen’s Compensation Act. * * * 
Therefore, we hold that the Illinois Child Labor Law and the 
Illinois Workmen’s Compensation Act must be construed in pari 
materia and that a contract of employment of a minor in violation 
of the Illinois Child Labor Law is a void contract unenforceable 
by either party to it, but a minor thus employed is an employee 
as defined by the Illinois Workmen’s Compensation Act. It is 
quite clear that under the law of Illinois he is not a member of the 


“© Campbell v. American Farmers Mutual, 9 CCH Auto Cases 2d 693 (Mo. 1956). 
“1 Inland Mutual Insurance Co. v. Ellzey, 119 F. Supp. 748 (D.C. Fla. 1954). 

“ Republic Casualty Co. v. Obregon et al; 155 Tex. 79 290 S.W. 2d 267 (1956). 
48 Southern Farm Bureau v. Bohls, 156 Tex. 137 304 S.W. 2d 534 (1957). 

“248 F. 2d 791 (C.A. 7th, 1957). 
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general public in relation to his employer, but is an employee within 
the provisions of the exclusion clause of the policy in suit.” * 


Hence, the judgment was affirmed. 
See also Ward v. State Farm Mutual Automobile Insurance Co.,** 
wherein an Alabama court considered the problem: 


‘““* * * where the minor is not employed in a place inherently 
dangerous or where such employment is entirely prohibited, the 
employment of a child in violation of the child labor law does not 
render the employer liable in court unless injury can be traced to 
the violation of the statute as its proximate cause, and that em- 
ployment contrary to the child labor law does not remove the 
employee from the protection of Workmen’s Compensation Act. 
The result is that the employment of a minor not in a dangerous 
occupation or prohibited place, even though in violation of some 
provision of the Child Labor Law, does not impose risks of liability 
for injury much different from those incidents where the employ- 
ment is entirely lawful.’’ 4 


But in New Amsterdam Casualty Company v. Soleau,**® the policy 
read that it did not apply to “‘bodily injury or death of the employee 
of the insured while engaged in the business of the insured,’’ nor to 
bodily injury or death of ‘‘any employee of the insured while engaged 
in the operation, maintenance or repair of the automobile.’’ The minor 
was 15 years of age and was hired without the consent of his mother, 
a widow, and contrary to a statute in Louisiana. While employed 
loading a truck, the minor crushed his foot. The contention was made 
that since the minor was hired in violation of a statute and without his 
mother’s knowledge or consent, he was not an employee. In considering 
the problem, the Court reasoned that, 

“In such circumstances it may not be said that he was an employee 
of Campbell. The relation can arise only out of a contract express 
or implied. A 15 year old boy is without capacity in general to 
enter into any express contract * * *’’ and the act “* * * pre- 
vents the raising of a contract of employment by implication of law. 
Since Joseph was not an employee of Campbell, the contention that 
he was not covered by the policy is without merit * * *,’’4 


The Court then stated, 


“The * * * violation of the statute in question is not neces- 
sarily negligence per se. But where, as here, the minor is injured 


*® Ibid. at 793. 
“241 F. 2d 134 (C.A. 5th, 1957). 
“ Ibid. at 142. 
6 A.L.R. 2d 128, 167 F. 2d 767 (C.C.A. 5th, 1948); Cert. den. 335 U.S. 882, 
59 S.Ct. 45. 
” Ibid. at 134. 
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in a performance of the very duties which the law forbade his 
being employed to perform, there is a direct casual connection 
between the prohibited hiring and the injuries sustained, and there 
may be said to be negligence as a matter of law on the part of the 
employer. This being so, the insurance company is liable under its 
policy, and on that point the judgment below must be confirmed.’ 


CONCLUSION 


It is not unusual for the dissenting opinion of one generation to 
become the prevailing interpretation of the next, yet changes in the 
meaning of a document should never be made with haste or without a 
great deal of thought-provoking consideration. Today, our Supreme 
Court is reconsidering parts of our National Constitution and giving that 
document a new meaning. But those instruments which have served us 
well should not be readily changed, and certainly last of all, not by 
our courts. 

But here we are considering the intent of a form of a printed con- 
tract promulgated by a bureau for the use of insurance companies through- 
out the United States. In view of the supporting clauses found in the 
insuring agreement and conditions, such clauses being extensions of 
coverages and not limitations, the proper construction of the exclusion 
in question is that such policies operate to exclude coverage only in 
cases where the injured party is an employee of the particular employer 
claiming coverage under the policy regardless of whether such insured 
is the named insured or an additional insured under the omnibus clause. 
This clause, like all other clauses in an imsurance contract, should be 
given a broad interpretation. If there is any doubt as to its application, 
the doubt should be resolved in favor of the insured, t.e., the person 
claiming the coverage. 

Historically, the word ‘‘employee’’ is French and signified a person 
of some official capacity. It is used in a much broader sense in this 
country. Aside from looking to the statutes for a definition, the word 
“employee’’ ordinarily describes men who work for wages or salary; it 
applies only when they are performing the work they have been hired 
to do. As to whether or not a person is an employee often depends 
upon particular facts and circumstances, even though some other form 
of contractual relationship may exist between them. Independent con- 
tractors, officers and agents are not employees. 

The same consideration should be given to the question of whether 
an employee is still an employee during his lunch hour or while he is 
on his way home from work. If he is not furthering his employer's 
business, he should not be excluded. under the policy. 


*Thid. at 135: 
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Aspects of the Liability of 
Manufacturers of Goods 


By FREDERICK M. GARFIELD* 


IL. WOULD BE folly for defense attorneys to be 
blind to the fact that the unmistakable trend of the law today is towards 
imposing broad liability upon a manufacturer whenever injury results 
from the use of his product. It has been truly said that in product 
liability cases the principle of caveat emptor is giving way to the prin- 
ciple of caveat vendor. One Justice of the Supreme Court of the State 
of California has gone so far as to advocate that manufacturers of 
chattels be charged with an insurer’s liability. Fortunately, we have not 
as yet reached that stage. 

The legislative and judicial assault on the requirement of privity of 
contract in breach of warranty actions continues unabated. In my own 
State of New York which has thus far in the main withstood the attack 
upon the citadel of privity, we are anxiously awaiting the outcome of 
an appeal that will be argued shortly before the Court of Appeals. 
In that case,1 the father of the infant plaintiff purchased a can of salmon 
from the defendants. While eating the salmon, the infant plaintiff was 
injured when she bit into some foreign substance. The trial court, in 
granting judgment in favor of the infant plaintiff in her action for 
breach of warranty held that in the sale of the salmon by the defendants 
to the infant plaintiff's father, there was an implied warranty that it 
was fit for human consumption and that such warranty extended to 
the benefit of his daughter. Upon appeal to the Appellate Term, which 
consists of three judges, such judgment was affirmed, with one judge 
dissenting, and in the majority opinion it was bluntly stated that the 
privity rule is an anachronism. Upon further appeal to the Appellate 
Division, two of the five judges dissented from the majority decision 
to dismiss the complaint. Thus, of the nine judges who have been 
involved in this case to date, five have signified their intent to further 
erode or abolish the privity rule. O course, it is wholly immaterial that 


* Member of Garfield, Clifford & Fagan, New York City. Address before the Nine- 
teenth Annual Convention in Miami Beach on August 20, 1959. 

1 Greenberg v. Lorenz, 178 N.Y.S. 2d 404, aff’d., 12 Misc. 2d 883, rev’sd. 7 A.D. 
2d 968. 
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in the case just mentioned, the defendants were retailers and not manu- 
facturers since the abolition of the privity rule will apply with equal 
force to both retailers and manufacturers. 

Many states have abolished the privity rule in actions against manu- 
facturers for breach of an express warranty based on allegedly false and 
misleading advertisements. In a recent case in Ohio,? a cause of action 
for breach of an express warranty in which the plaintiff alleged that she 
had purchased a home permanent wave set in reliance upon the repre- 
sentations and claims of the manufacturer in its advertisements and that 
upon use of the product, injury to her hair had resulted was upheld. 
The Supreme Court of Ohio noted that today many manufacturers of 
merchandise make extensive use of newspapers, magazines, radio and 
television to advertise their products in glowing terms and considerable 
detail and the appeal is almost universally directed to the ultimate con- 
sumer. The Court then asked this rhetorical question: 


“What sensible or sound reason then exists as to why, when the 
goods purchased by the ultimate consumer on the strength of the 
advertisements aimed squarely at him do not possess their described 
qualities and goodness and cause him harm, he should not be per- 
mitted to move against the manufacturer to recoup his loss.” 


Little did Judge Cardozo dream that the doctrine he enunciated in 
the famous case of McPherson v. Buick® would in later years be stretched 
beyond recognition. A recent case in Missouri* involved an action by a 
12 year old boy against the manufacturer of cement paint called Bondex. 
The infant’s father was using Bondex to paint some bricks alongside his 
driveway. The label on the box stated that the paint contained Portland 
cement and calcium oxide. Portland cement is 50 to 60% calcium oxide. 
Calcium oxide is lime and the corrosive and caustic effect of lime on the 
eye is well known. The infant plaintiff was helping his father by using 
a small hoe to scrape away leaves and other debris from the bricks to 
be painted. During the course of the painting, the father asked his son 
to scrape leaves away from a particular brick. The father at that time 
was in a standing position, holding the paint brush in his right hand 
at his side. The boy, who was then close to his father, swung around 
and started to kneel down and in the process, his right eye came in con- 
tact with the paint brush which was dripping with Bondex. As a re- 
sult, the boy lost the sight of that eye. Upon the trial, the father testified 
that he did not know that calcium oxide was lime or that Portland 
cement contained lime. The defendant contended, first, that the occur- 
rence was not foreseeable and that the boy’s sudden movement consti- 


? Rogers v. Toni Home Permanent Co., 167 Ohio 214, 147 N.E. 2d 612 (1959). 
*217 N.Y. 382, 111 N.E. 1050 (1916). 
* Haberly v. Reardon Co., 319 S.W. 2d 859 (1958). 
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tuted an intervening force which was not reasonably foreseeable, second, 
there was no duty to warn about danger to the eyes because anyone 
would or should have known that if Bondex got into the eyes, painful 
consequences would result and third, there was no evidence from which 
the jury could have found that any warning would have avoided the 
accident which in fact occurred. The Supreme Court of Missouri, in 
affirming a judgment in favor of the infant plaintiff held, among other 
things, as follows: 


““We think the jury reasonably could have found that the defendant, 
as the manufacturer of Bondex for use by householders, reasonably 
could have anticipated that it was likely that Bondex would get 
into the eyes of some of those users, of some of those who were 
helping users, and some of those who were in the vicinity at the 
time the Bondex was being used. And we think a jury reasonably 
could have found also that defendant, under the facts of this case, 
reasonably could have anticipated that the hazard or risk of Bondex 
lodging in the eyes of those noted included a wide variety of ways, 
usual, unusual, unique, peculiar and bizarre, in which paint might 
get into one’s eye, and included the way, as in the instant case, in- 
volving an unexpected movement by a helper such as plaintiff.” 


Another unique and bizarre accident for which the manufacturer was 
held responsible occurred in New Jersey. Plaintiff had a cold and was 
confined to his home for several days. About twice each day his wife 
rubbed on his chest, shoulders and neck an ointment manufactured by 
the defendant and known as Ben-Gay. As a result, plaintiff's pajama 
tops had become greasy from contact with the Ben-Gay. While the 
plaintiff was seated in his living room attired in his pajamas, he attempted 
to light a cigarette. After striking the match, he saw that its head had 
fallen off and that the lower part of his pajama top was burning. The 
fire spread rapidly and plaintiff suffered severe burns. It was his con- 
tention that the vapors emitted by Ben-Gay when confined between the 
pajama top and the body were flammable and that the manufacturer was 
guilty of negligence in failing to give warning of the flammability of 
its product. —The Supreme Court of New Jersey agreed with the plaintiff's 
contention.® 

Allergy cases are increasing in volume and no wonder when one 
examines certain of the late decisions. In one case plaintiff sued to 
recover for injuries suffered from the application of a deodorant and 
anti-perspirant manufactured by the defendant under the trade name 
“Arrid.’’® Plaintiff had used this product two or three times a week for 
approximately five years without suffering any ill effect. But on one 


° Martin v. Bengue, Inc., 25 N.J. 359, 136 A. 2d 626 (1957). 
° Wright v. Carter Products Inc., 244 F. 2d 53 (C.A. 2d, 1957). 
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occasion after using it, she contracted a severe case of contact dermatitis. 
It was conceded that Arrid contains aluminum sulfate which is an 
astringent that causes the pores of the skin to close for a period of time 
and thus perspiration is temporarily reduced. The plaintiff introduced 
expert testimony and other evidence tending to show that some indi- 
viduals are allergic to aluminum sulfate. It was established that from 
1948 to 1951, the defendant had sold over 82 million jars of its product 
and during this same period of time had received 373 complaints of 
skin irritation allegedly caused by Arrid. The trial court dismissed 
plaintiff's complaint and awarded judgment to the defendant. However, 
the United States Court of Appeals, Second Circuit, reversed the judg- 
ment and remanded the case holding that the evidence that only a min- 
iscule percentage of potential users would be in danger by use of the 
product did not warrant a finding that the manufacturer had no duty 
to warn of harmful propensities of which it had knowledge. 

Even more shocking is a Missouri case* in which the plaintiff alleged 
that she had contracted a rare and usually fatal disease known as allergic 
periarteritis nodosa as a result of using a hair dye manufactured by the 
defendant. Concededly this hair dye contained a certain coal tar deriva- 
tive and plaintiff's witnesses testified that 3 to 4% of all users of hair 
dyes are allergic or sensitive to this derivative. Between 1934 and 1955, 
defendant manufactured in excess of 50 million packages of its hair dye, 
possibly 75 million applications, without to its knowledge systemic 
injury to anyone using the product. 95% of all hair dyes contain the 
coal tar derivative of which complaint was made in this case and there 
are approximately 65 million applications of hair dye a year. The 
witnesses for both plaintiff and defendant conceded that until the pres- 
ent case arose, there had never been either a reported or established case 
of periarteritis nodosa caused by the chemical contained in defendant's 
hair dye. Plaintiff herself had used defendant’s hair dye for approxi- 
mately two and one-half years without any reaction. As to the disease 
which plaintiff suffered, there were only between 200 to 400 known 
instances of that disease since its description or discovery 80 or 90 years 
ago. Nevertheless, the Supreme Court of Missouri found that defendant 
had breached its duty and was guilty of a negligent failure to give an 
adequate warning of the danger of systemic injury to consumers. 

I could go on and on, giving example after example, of some of the 
glaring injustices that have been perpetrated against manufacturers in the 
name of the law. I could speak of the fictions and sophistries that have 
been employed by the courts to avoid and evade well established prin- 
ciples of law in order to fasten liability upon manufacturers. I could 


7 Braun v. Roux Distributing Company, 312 S.W. 2d 758 (1958). 
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speak of the increasing use in product liability cases of the doctrine of res 
ipsa loquitur to shift the burden of explanation upon the manufacturer. 

But it is not my intention to present a completely pessimistic picture 
of the difficulties that beset an attorney charged with the defense of a 
manufacturer in a product liability case, great as they are. Product liability 
cases can be successfully defended. It would be fruitless to expect any 
substantial aid in that direction from the appellate courts which, in the 
main, have been responsible for extending beyond reasonable limits the 
responsibilities of a manufacturer. True, on occasion, an appellate court 
will call a halt to certain legal excesses. Thus, the New York Court of 
Appeals recently reaffirmed what was implicit in the McPherson v. Buick 
doctrine but which so often had been ignored, namely, that liability 
under that doctrine must be predicated on the existence of a latent defect 
and that no liability exists when the defect claimed is open and patent.® 
However, by and large, the defense attorney must win his case from the 
jury. 

Many seminars have been held on trial tactics and I shall not 
attempt to dwell upon the obvious. No attorney worthy of his profes- 
sion should undertake to try a case on behalf of a manufacturer until 
his knowledge of the product under attack is at least equal to that ot 
his client. In the majority of product liability cases, expert testimony, 
both for the plaintiff and defendant, is indispensable. We know full 
well that jurors, no matter how conscientious, absorb only a small part 
of the scientific knowledge imparted by the experts. The use of demon- 
strative evidence, if the result is known in advance, can create a more 
favorable impression upon the jury than a host of expert witnesses. 

I recall a case that I defended many years ago in which I represented 
a dress manufacturer. The plaintiff had purchased an evening gown manu- 
factured by my client. This gown was embroidered with sequins which 
contained nitro-cellulose. Plaintiff, while wearing the gown, attended a 
symphony concert. During the intermission, while she was chatting in 
the lobby with her husband and several of their friends, her gown sud- 
denly went up in flames and she was severely burned. Plaintiff admitted 
that she and members of her party were at that time smoking cigarettes 
but denied that anyone in her vicinity had lit a match immediately before 
the fire occurred. The theory advanced on her behalf was that some 
unknown person had brushed against her dress with the lighted end 
of a cigarette and by reason of the presence of nitro-cellulose in the 
sequins, a flash fire had resulted. Prior to trial, I conducted various ex- 
periments with the material out of which the dress was manufactured. 
I discovered that if a flame were applied to the material, it would virtually 


®Inman v. Binghamton Housing Authority, 3 N.Y. 2d 137, 143 N.E. 2d 895 
(1957). 
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explode but if the lighted end of a cigarette were applied, it would merely 
smolder but no fire would result. At the trial, plaintiff produced as her 
expert witness a chemist with imposing qualifications and on direct 
examination, he made an excellent impression. He testified that if the 
lighted end of a cigarette came in contact with the dress, the type of fire 
described by the plaintiff and other eye-witnesses to the occurrence would 
ensue. On cross examination, I had him repeat this opinion time and 
time again. I then handed him a swatch of the material in a metal bowl, 
lit a cigarette which I handed to him and asked him to apply the lighted 
end of the cigarette to the material. What I knew would happen did 
happen. His face reddened as he attempted to induce a flame and his 
discomfiture was so apparent that the jurors began to laugh. At the 
close of the entire case, it took the jury less than one-half hour to return 
a verdict in favor of the defendant. 

No one can quarrel with the demand of the public for greater product 
safety nor can one dispute that a manufacturer of goods should be held 
responsible if the product he places on the market causes harm by reason 
of negligence in its manufacture or inadequate labeling. The objection 
is that the pendulum has swung too far in one direction and that under 
the legal concepts that presently prevail, the cards are stacked against 
the manufacturer. The defense attorney must be equal to this challenge. 


Members Elevated to the Bench 


We are pleased to announce that one of our members, Honorable 
Miles N. Pike of Reno, Nevada, was recently elevated to the Supreme 
Court of Nevada. Justice Pike has been a member of the Federation for 
many years and was our State Chairman for Nevada last year. 


We are also happy to report that another member, Honorable John F. 
Kilkenny of Pendleton, Oregon, has become a United States District Court 
Judge for Oregon. 


Saul A. Epton was appointed by Governor Stratton of Illinois on 
December 17 to fill a vacancy on the Municipal Court of Chicago. 
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Why Write? 
By GIBSON B. WITHERSPOON * 


I. Is LEGAL WRITING ADVISABLE? 


(a) When your law school days are complete and the practice of 
your chosen profession begins, writing is helpful per se because your 
thoughts are crystallized, your thinking clearer and sound conclusions 
result. When law professors are no longer available to stimulate and 
guide you, discipline of your mind is needed. There is no other media 
that stimulates self-improvement and organizes your thinking as does 
legal writing. When you meet a self-satisfied man you meet one who 
is easily pleased. 

(b) An outstanding legal article will bring renown and prestige 
far in excess of your expectations. Ultimately, good writing will win 
cases before appellate courts, will bring you clients and enable you to 
hold them after you are employed. 

(c) Often the laymen think lawyers talk too much, but everyone 
always admire those who are authors as they are recognized in profes- 
sional circles as an authority in some field of jurisprudence. Your climb 
up the ladder of success will be greatly accelerated by legal writings. 

(d) If your article has merit, other publications will wish to make 
reprints of it and often trade magazines will publish outstanding articles 
on legal subjects in which their members will be interested. Even publi- 
cations whose policies prohibit reprints from other journals will ask you 
to contribute an article on the same subject. Without too much effort 
you can rework your article, change the title and you will be known to 
an entirely new group of readers. 

(¢) Writing of legal articles brings lasting satisfaction to the author. 
Dr. Weathervane, pastor of one of the great churches in London, during 
the blitz of World War II had his family killed, his home blown away 
and all of the antiques destroyed. The following Sunday morning he 
was in the pulpit as usual and said: “‘It is not important what happens 
to you individually but how you react.’”’ How lawyers react to oppor- 
tunities can best be expressed by your legal writings. The poet expressed 
‘the thought: 


* Member of Witherspoon & Compton, Meridian, Mississippi. President and charter 
member of Scribes, an organization of legal writers; contributor to articles in the American 
Bar Association Journal and many other leading legal and trade publications. Associate 
Editor of the Commercial Law Journal. 
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“If you would not be forgotten as soon 
as you are dead and rotten, 

Either write things worth reading or 
do things worth the writing.’’} 


(f) Lawyers may never advertise but when you write an interesting 
article on some legal subject your stature will heighten not only with 
your fellow lawyers but judges and the public in general. 

(g) ‘Every man owes some of his time to the upbuilding of the pro- 
fession to which he belongs.’ Certainly writing on legal subjects is 
an acceptable and appreciated method of lending assistance to others 
interested in the law. 

(h) Reviewing books on legal subjects is recommended. The reading 
carefully of a new work keeps you abreast of the times and then you can 
build up a nice library without cost if your reviews are well written and 
compiled competently. 

(i) When you are appointed on committees to draft resolutions 
be very careful of your draftmanship and save copies in a general file for 
future reference. Often clubs will be impressed and you will receive 
lasting gratitude when a bereaved family is involved. 

(j) When your article is published, advise the: publisher you will 
require 200 to 500 reprints. Clients interested in the subject matter 
will welcome your efforts and your fellow lawyers in different states 
will appreciate your sending them a copy. You are helping the members 
of your profession, not to mention building yourself up, if the article 
is timely and well written. 

(k) Brochures prepared for an insurance company, if well organized 
and skillfully written, discussing the liability under the facts and injuries 
which proximately resulted are most helpful in effecting an adequate 
settlement. 


II. SoME A-B-C’s FOR LEGAL WRITING 


Having enumerated a few of the many reasons why legal writing 
will be beneficial to an attorney, some of the fundamentals which are 
of paramount importance should be mentioned. 

(a) Adaptability. After the Supreme Court has decided a case in- 
volving some novel or interesting point of law, you should write a 
short article for your state bar journal. You have all your authorities 
available which required difficult research. Write it while it is fresh on 
your mind and the material assembled. If it is on a commercial subject, 
perhaps the Commercial Law League of America* would give you space. 


1 Verse by Ben Franklin. 
? President Theodore Roosevelt. 
°C.L.L.A. address is 222 West Adams Street, Chicago 6, Illinois. 
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If it is in some other field of jurisprudence, there are periodicals which 
will supply you with readers. For example, the insurance section of 
our law has many outstanding publications, and the Editor of our 
FEDERATION QUARTERLY will welcome your article. The American Bar 
Journal® will publish your product, if its contents and composition 
merits this distinction. Strive to make your article informative, inspiring 
and entertaining. Examples of articles’ title which were said to be 
successful, because they ‘were reprinted by several legal magazines, are: 
“What Care Is Required Of A Carrier By Air?’”’, ‘““What Is The Sur- 
plusage Rule?”, ‘“When Is An Architect Liable?’ and ‘“‘“How Good Are 
Your Public Relations?’’® 

There are four prizes given annually for the best articles received 
in the Law Students contest,’ which is sponsored annually by the Con- 
ference on Personal Finance Law and Scribes, an organization of writers 
on legal subjects. 

(b) Attitude. A humble attitude in approaching a highly contro- 
versial point of law is most admirable. You are not a Greek god 
rendering a decree from Mount Olympus. When an author admits there 
is no authority for a theory, it’s refreshing. Readers often can supply 
a missing authority from some case in point, not officially reported. In 
Proverbs we read: “‘Blessed are the meek for they shall inherit the Earth.” 
A high and mighty attitude is least desirable in writing on legal subjects. 


(c) Brevity and Beauty. Perhaps brevity is the most difficult attri- 
bute for an attorney to attain. Calvin Coolidge was not one of our 
greatest Presidents but his brevity was admirable. After church one 
Sunday his wife asked what subject the sermon was about. “‘Sin,’’ was 
his reply. ““What did our minister say about it?’’ she asked. The Presi- 
dent replied, “‘He’s against it.” Dr. Rudolph Flesch, who has written 
many practical books on the art of writing, was engaged by the Office 


* There are many fine insurance journals; among them, our own FEDERATION OF 
INSURANCE COUNSEL QUARTERLY; Insurance Counsel Journal, published quarterly by 
the International Association of Insurance Counsel, 150 East Broad Street, Columbus 15, 
Ohio; Journal of American Insurance, published by the American Mutual Insurance 
Alliance, 20 N. Wacker Drive, Chicago 6, Illinois; Insurance Law Journal, published by 
Commerce Clearing House, 4025 W. Peterson Avenue, Chicago 46, Illinois. 

* Published by American Bar Association, 1155 East 60th Street, Chicago 37, Illinois. 
Must be original typewritten, double or triple spaced manuscript, under 3,000 words in- 
cluding all footnotes; also sponsor Ross Essay Contest annually. 

® The first two articles appeared in the A. B. A. Journal, June 1945 and January 1951, 
(inspired by Meridian City Lines v. Baker, 39 So. 2d 541, 8 A.L.R. 2d 854). The third 
was N.A.C.C.A.’s Cleveland Convention, 1955, (inspired by State of Miss. for use of 
National Surety Corp. v. E. L. Mulvaney, 72 So. 2d 424) and the fourth in Commercial 
Law Journal, July 1958; all by this author. 

7Entry blanks for law students may be obtained from Earl A. Hagan, Director of 
Law Student Program, Conference on Personal Finance Law, address 50 Church Street, 
New York 7, New York; Scribes, National Headquarters, Edgar G. Knight, Secretary, 
Aqueduct Building, Rochester 14, New York. 
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of Price Administration to review some of its regulations. This is an 
example which he cites: 


“Ultimate consumer means a person or group of persons generally 
constituting a domestic household who purchase eggs generally at 
the individual store or retailers, or purchase and receive deliveries of 
eggs, at the place of abode of the individual or domestic household, 
from producers or retail route sellers, who use eggs for their con- 
sumption of food.” 


After one glance of this 57 word monument, he reduced the entire para- 
graph to ten simple words: “Ultimate consumers are people who buy 
eggs and eat them.”’® Make your point as briefly as possible and use 
rugged, short and forceful words. 

Fowler, in his book for English writers,® says: 


““A sentence means a set of words complete in itself, having either 
expressed or understood in it a subject and a predicate, and conveying 
a statement or question or command or explanation.” 


And prefers, for example, ““You commanded; I obeyed.”; to “You com- 
manded and I obeyed.’” One sentence should express one thought. Two 
sentences should be used for two thoughts. Often, however, you can 
work one sentence into another in place of a noun or adjective or 
adverb and it becomes a complex sentence. 

In measuring your sentences they are measured in words because they 
are the easiest to count. Dr. Flesch gives us the following table: 


Average Sentence Length in Words 


Very Easy 8 or less Standard 17 

Easy 11 Fairly Difficult 21 

Fairly Easy 14 Difficult 25 
Very Difficult 29 or more 


So, we see a safe rule is to never use over 15 to 17 words in a sentence. 

Use the editorial ‘‘we’’ and “‘incidentally’’ is a fine introductory 
word when you are going to have a deviation. Practice, patience and 
perseverance are necessary to have brevity but certainly it is worth your 
effort. 

Beauty is another quality which is most difficult to obtain. You 
first must have an outline on which to hang your brief sentences. If you 
wish a peerless product, you must strive for beauty. Beauty in reality 
is polishing up your original draft. Do not use the same word too 


® Rudolf Flesch, The Art of Plain Talk, p. 170, published by Harper & Brothers, 
49 E. 33rd Street, N.Y.C.(16). ; 
® “Dictionary of Modern English Usage.” 
1 Flesch, supra, note 8, p. 38. 
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frequently. A word finder,!! phrase finder,’ or some standard work on 
synonyms and antonyms” or familiar quotations! will be most helpful. 
Brevity and beauty are very laborious to obtain but they are the “‘spring 
training’ necessary for a successful campaign in legal writing. 

(d) Clarity and Common Sense. If your thinking is clear, your 
writing should not be confused. An authority on legal writing admon- 
ishes: “Simple words are most likely to be properly understood than 
rare ones, and, of course, the purpose of writing is to convey thoughts 
precisely.’’14 The best recipe for clarity is not only to use short sentences,as 
recommended, but also to use forceful verbs as often as possible. Nothing 
in the English language is so clear as the simple three-word sentence 
of the “Dog bites boy,’’ variety. It is assumed that you have a working 
knowledge of the requirements of good English construction. However, 
there are several good books on style: manual for lawyers, English 
usage,?® a history of English law,17 and a uniform system of citation 1® 
will be most helpful. 

“‘Shakespeare,”’ says Flesch,!® “‘makes tyranny range, men drop, and 
a cause prick us to redress. The Bible makes children dance. There are 
19 live verbs in the Shakespeare passage against 11 passive verb forms, 
verbal nouns, etc.; in the Bible passage the ratio is 20 to 11. Maybe 
you will say I am unfair in using the Bible and Shakespeare as examples. 
After all, articles are usually written to meet a deadline, by writers who 
don’t dream of being literary geniuses; so why compare their style with 
all-time masterpieces? I admit I am a little biased here; but anybody 
can try to use active, working verbs whenever possible. It won’t make 


™ Both books by J. I. Rodale published by Rodale Press, Inc., Emmaus, Pa. ‘The 
Phrase Finder’’ is really three books in one, name words, metaphor finder and a sparkling 
collection called sophisticated synonyms will help in rewriting and revising your article. 

* Crabbs, English Synonyms, Grossett & Dunlap, N.Y.C.(10); Standard Handbook 
on Synonyms, Antonyms and Prepositions, published by Funk &% Wagnalls Company, 
N.Y.C.; Webster, A Dictionary of Discriminating Synonyms, G &% C Merriam Co., 
Springfield, Mass. 

% Familiar Quotations, by John Bartlett, Little, Brown & Co. of Boston; The Oxford 
Dictionary of Quotations, Oxford University Press, 114 - 5th Ave., N.Y.C.(11). 

% The Importance of Good Writing in the Law, by Sidney Teiser, first President of 
Scribes, delivered at the University of Virginia Law School, 1957. 

* On Legal Style, by George John Miller, Kentucky Law Review, 1955; Style 
Manual, Lawyers’ Co-operative Pub. Co., Rochester 14, N.Y. 

18 The King’s English and A Dictionary of Modern English Usage, both by H. W. 
Fowler, Oxford University Press, 114 Fifth Avenue, N.Y.C.(1); The Art of Readable 
Writing and How to Make Sense (1954), both by Rudolf Flesch, Harper & Bros., 51 
East 33rd St., N.Y.C.(16): Words and Ways of American English, by Thomas Pyles, 
Random House, Inc., 457 Madison Ave., N.Y.C. (27). 

17 Holsworth, History of English Law or Dickens as a Legal Historian, Yale University 
Press, New Haven, Conn. 

% Published by The Harvard Law Review, Gannett House, Cambridge, Mass. The 
Editor of the FEDERATION OF INSURANCE COUNSEL QUARTERLY will furnish any 
author a style sheet for preparing an article for our QUARTERLY. 

© “‘T ive Words’ Chapter VIII from Flesch’s, The Art of Plain Talk. 
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him a Shakespeare or a prophet but it will make him write good, plain 
English.” 

Another authority also recommends the Bible: ‘““The great works on 
religion are masterpieces of stylistic rhythm. Even from this standpoint 
alone I recommend the vigorous prose in the Holy Bible exemplified in 
Genesis, in the writings of Saints Matthew, Mark, Luke and John, and 
especially in Ecclesiastes, The Proverbs and the Revelations. For English 
style I still prefer the King James Version. Also analyze the diction 
and sentence structure of those more modern masters of oratory, Robert 
Ingersoll and William Jennings Bryan.” ?° 

Remember the majority of your readers will be lawyers just like 
yourself, so do not try to impress the highbrow who probably will never 
read your article anyway. Writing, like law, is a jealous mistress. 
Success in legal writing is often obtained by giving careful attention 
to small trifles, some of the more important ones we have mentioned. 
Be brief, be clear, use short sentences in proper sentence structure and 
the proper words and phrases, which all make for perfection. Emerson? 
says: ““There is no luck in literary repetition. They who make up the 
final verdict upon every book are not the partial and noisy readers of 
the hour when it appears; but a court as of angels, a public not to be 
bribed, not to be entreated, and not to be overawed, decides upon every 
man’s title to fame. Only those books come down which deserve to last.” 

Use your imagination and picture your audience and not only strive 
for readability but also strive for interest. Often lawyers’ writings are 
complex, unreadable and obscure in its ultimate meaning. Daniel Webster 
observed: ““The power of clear statement is the greatest power at the 
bar.’’?? Sir Winston Churchill admonishes: “Short words are best and 
the old words when short are best of all.’”’°? Avoid dealing in abstrac- 
tions. “‘Abstract concepts are usually vague because no word ever means 
exactly the same thing to two different people. Writing cannot remain 
at the abstract level for long and still be clear. We can guide our readers 
to the conclusions we have in mind if we put concrete cases and examples 
after our abstract statements. Dickens has proven that symbolic and 
catchy names—even of legal characters—can be made to live indelibly 
in the readers’ memories. When we make our writing less abstract and 
more personal, we also make it clearer, more readable, and more inter- 
esting. A clear style is one that is sincere, simple, coherent and direct.’’ 24 


” On Legal Style, by Geo. John Miller, p. 254, Kentucky Law Journal, Winter 1955. 

21 Emerson, Essay on Spiritual Law. 

2 Harvey, Reminiscence & Anecdotes of Daniel Webster, p. 118, Little, Brown & Co., 
Boston, Mass. 

* Cole 6 Bunyon, Sir Winston Churchill: A Self-Portrait, p. 142, Eyre & Spotswood 
(1954), London, England. 

* Improving Our Legal Writings: Maxims fom the Masters, by Eugene C. Gerhart, 
former President of Scribes, 40 A.B.A. Journal 1057 (1954), a very interesting and 
practical article. 
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III. CRITICISM AND GUIDEPOSTS 


No less an authority than the Executive Secretary of the A. B. A. 
says: ‘““Try to make everything as ambiguous as possible so that the 
reader cannot possibly understand what you are talking about the first 
time. If he doesn’t understand you, he'll think you’re smarter than 
he is. Never write a simple sentence—it is too simple. Clutter it up 
with not less than two participial clauses and add a few parenthetical 
phrases for added thought and clarification. Explain one long sentence 
with another longer and more repetitious one. Everything must be 
emphasized, because everything you say is important.” 

The author says this satire reflects the reaction of lay members. 

Edward H: Warren?® criticized current legal literary style saying: 
“Literary style, or lack of literary style of many judges, professors of 
law, and editors of. and contributors to law reviews is deplorable (or, 
at least it so seems to me). What is the trouble? Three sources of 
trouble may be mentioned: (1) Sloppy thinking; (2) a love of 
‘half-tones’; (3) a love for resounding words and expressions.” 

Fortunately, Professor Warren did not limit his observations to 
caustic criticisms but this legal disciplinarian gives us the following 
seven guideposts to effective legal styles: 


“1. Never dictate anything which calls for careful thinking. 
Write out everything (except quotations) in longhand. If you 
dictate, you are likely to get into a habit of using words of many 
syllables like ‘formulated’ or ‘constituted.’ If you write in long- 
hand you are likely to get into a habit of using words of one 
syllable like ‘made’ or ‘was.’ 

2. Make it a habit of life to spend ten minutes a day in reading 
something in the Psalms or Proverbs or Gospels; and treasure the 
short, terse, depicting, dynamic, devastating words and expressions. 

3. See to it that not less than sixty-six per cent of your words 
are words of one syllable, and that not less than eighty-three per 
cent are words of one or two syllables. 


4. Go over the drafts as they come back from the typist and 
rub and rub and rub again until you have massaged away every 
muddy word and every waste word. 

5. If you are dealing with a tough juristic topic, lighten the 
strain from time to time. If one page has to contain a headache, 
balance it with another page that contains a smile. A joke may be 
the most effective of arguments, and the most dignified dignity is 
an unstilted dignity. 

6. But avoid being ‘cheap’ as you would shun the plague. You 
are living in a picture age; picturesqueness is the order of the day. 
All right, adapt yourself, be picturesque; but never be cheap. And 


*® Joseph H. Stecher’s, Comments on Lawyers Writings, July 1958 A.B.A. Journal. 
*° Professor of Harvard Law School, Criticism p. 29; Spartan Education Guideposts, 
p. 30, Houghton Mifflin Co. (1942), Boston, Mass. 
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be keenly conscious of the fact that the line between the picturesque 
and the cheap is not a bright line. 

7. Let learning be your servant, not your master; the deepest 
learning is the learning that conceals learning. The bread of an idea 
is worth more than a stone of information. Do not spread out in 
full your laboratory notes. Do not be magis in opertione quam in 
opere. Appraise your productivity, not by quantity, but by quality. 
Read much, discuss much, ponder most, write a little.” 


IV. CONCLUSION 


There is an old Latin maxim which roughly translated means, ‘Even 
if you know something nevertheless, if you cannot express it, you just 
as well have been stupid in the first place.” 

If you have a strong incentive to write and a determination which 
will carry you through, the result will most often be successful. Napoleon 
lost the Battle of Waterloo not because he and his generals were not 
great military leaders but because their soldiers had lost their incentive 
to win. An athletic coach will cite you many modern examples. So, 
a strong incentive to write is most essential. 

““‘When you become a legal writer you join a great brotherhood. 
Admittedly it is a brotherhood doomed to a plodding pedestrian 
gait along most of the way, doomed by the demands of coverage 
and of accuracy, by the firm prod of scope and the incessant needling 
of qualification. But, if you get this sort of content across to 
your reader in doses that are palatable, even though they are un- 
usually far from delectable, you have achieved something. Legal 
writing as a whole will never be scintillating, but it need not be 
half so dull as it usually is.’’2* 

Writing of legal subjects is perhaps like a cathedral. When you 
look at it from afar it’s cold, gray and very uninviting. When you 
get inside, however, sit down and meditate, you see the sun rays deflected 
through the beautiful stain glass windows, depicting celestial tranquility 
and the promise of eternal reward. Certainly if you meditate and follow 
through with your legal writing, your reward will be eternal and most 
gratifying. Some day you will be gone and perhaps forgotten but your 
legal writings will remain for posterity. Longfellow expressed this 
thought: 

“Lives of great men oft remind us 
We can make our lives sublime. 
And departing leave behind us 
Footprints on the sands of time. 
Footprints that perhaps another 
Sailing o’er life’s solemn main, 

A forlorn and brother, 
Seeing, shall take heart again.’’ 78 


27.On Legal Style, by George John Miller, p. 259, Kentucky Law Journal, Winter, 


1955. 
*®From ‘Psalm of Life.’ 
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What’ New 


The Supreme Court of Michigan within the last month handed down 
an important decision affecting insurance defense attorneys in Keys v. Pace 
and Detroit Automobile Inter-Insurance Exchange,* Garnishee Defendant. 
The Court held that attorneys for defendant insurer were entitled to with- 
draw from the case and abandon the defense for the insured after discovery 
of false answers made on the application for insurance which materially 
affected the risk. In the original negligence action judgment was entered 
against the insured after the insurer and its attorneys had withdrawn. In 
the garnishment proceeding against the insurer plaintiff contended that the 
withdrawal was erroneous and that the insurer should be held liable on the 
judgment. 

The case contains an interesting analysis of what is meant by the 
question whether the applicant’s driver’s license had ever been “‘revoked, 
suspended or refused.”” The applicant answered “‘no,’’ when in fact his 
license had been surrendered to the clerk of the Detroit Recorder's Court 
after a speeding conviction. At the trial he contended this was not a 
revocation, suspension or refusal by the State, which is what he claimed 
he understood the question to mean. 

The Court reviewed the purpose of the question asked by the insurer 
and concluded that it was meant to cover this situation so that the driving 
record of the applicant could be fully considered in underwriting the risk. 
The Court concluded that he was guilty of misrepresentation and entered 
judgment for the insurer. 





* Mr. James R. Daoust of the firm of Erickson, Dyll, Martentay & Slocum, Detroit, 
Michigan, attorneys for defendant insurer, forwarded us a copy of the Court’s opinion, 
believing that its holding would be of interest to our members.—(Ed.) 


ANNOUNCEMENT 


THE TWENTIETH ANNUAL CONVENTION 
of the 


Federation of Insurance Counsel 
Will Be Held at 
THE WARWICK HOTEL 
PHILADELPHIA, PENNSYLVANIA 


August 24-27, 1960 
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Alabama _ 
James J. Carter 
Montgomery 


Alaska 
R. E. Robertson 
Juneau 


Arizona _ 
Jarril F. Kaplan 
Phoenix 


Arkansas 

Pat Mehaffy 

Little Rock 
California 

John A. Loomis 

Los Angeles 
Colorado : 

Kenneth M. Wormwood 

Denver 
Connecticut 

Leo V. Gaffney 

New Britain 
Delaware 

William Prickett 

Wilmington 
District of Columbia 

William E. Stewart 
Florida 

Reginald L. Williams 

Miami 
Georgia 7 , 

John Bell Towill 


Augusta 


s Marr Wad 


STATE CHAIRMEN 1959-1960 


Illinois 
Bernard H. Bertrand 
East St. Louis, Ill. 


Indiana 
Mark W. Gray 
Indianapolis 


Iowa 
E. Marshall Thomas 
Dubuque 


Kansas 
Leonard O. Thomas 
Kansas City, Kan. 
Kentucky 
Carroll M. Redford 
Glasgow 


Louisiana 
Cicero C. Session 
New Orleans 


Maine 
Forrest E. Richardson 
Portland 


Maryland 
Samuel S. Smalkin 
Baltimore 


Massachusetts 
Gerald P. Walsh 
New Bedford 

Michigan 
Donald E. Rhodes 
Howell 

Minnesota 
Maurice H. Ricke 
Minneapolis 

Mississippi 
Henry E. Barksdale 
Jackson 

Missouri 
Alvin G. Holtl 


Montana 
Harvey B. Hoffman 
Great Falls 
Nebraska 
Murl M. Maupin 
North Platte 
Nevada 
Harold M. Morse 
Las Vegas 
New Hampshire 
Frederick H. Bird 
Keene 
New Jersey 
David Green 
Newark 
New Mexico 
Don L. Dickason 
Albuquerque 
New York 
William F. Martin 
New York 
North Carolina 
E. M. Cheek, Jr. 
Burlington 
North Dakota 
Herbert G. Nilles 
Fargo 
Ohio 
Harley John McNeal 
leveland 
Oklahoma 
Joseph M. Best 
Tulsa 
Oregon 
John G 
Portlar 
Pennsylvania 
Tt P. Curtin 


Puerto Rico 
Pablo J 


Rhode Island 
Hartley F. Roberts 
Providence 

South Carolina 
William Byrd Traxler 
Greenville 

South Dakota 
Charles H. Whiting 
Rapid City 

Tennessee 
Fred P. Wilson 
Memphis 

Texas 
William C. Harvin 
Houston 

Utah 
Gordon R. Strong 
Salt Lake City 

Vermont 
Osmer C. Fitts 
Brattleboro 

Virginia 
John B. Browder 
Richmond 

Virgin Islands 
William Wood Bailey 
St. Thomas 

Washington 
W. R. McKelvy 
Seattle 

West Virginia 
Clarence E. Martin, Jr. 
Martinsburg 

Wisconsin 
Edward J. Byrne 
Appleton 

Wyoming 
Edward E. Murane 
Casper 

Canada 
Roger LaCoste 


St. Louis San Turce Quebec 


Inu Memoriam 


We regret receipt of word of the deaths of the following 
members: 
Gordon Boswell, New Orleans, Louisiana 


Arthur J. Kinnane, Bay City, Michigan 
Thomas H. Malone, III, Nashville, Tennessee 


John D. Ross, Springfield, Massachusetts 


We extend our sincerest sympathies to the families and asso- 
ciates of each of these former members. 





